\ Y pYd 4 ” CO 


ISDN 
*% 
\ 
« 


C\ 
- > 
L 
At 


\ Y pYd 4 ” CO 


ISDN 
*% 
\ 
« 


C\ 
- > 
L 
At 


as . 


— $3 


| Printed by the: Aſſigns of Richard Athkyns-and 


AN x, || 
ABRIDGMENT 


OF THE 


Lord Coke's Commentaries 
UPON 


LIT TLETON:|. 


BEING 


A Brief Explanation of the Grounds 
of the Common Law. 


COMPOSED 


By that Famous and Learned Lawyer, 
Sir Humphrey Davenport, Knight, ſome” 
time Lord Chief Baroa of the Honourable; 
Court of Exchequer at Weſtminſter. 


. wiITH 
A TaBL x of the moſt Remarkable: 


F hings thereia contained. 


——_ ———_—  ————_—_—  -- - 


| 


- OO OS OO —_ 


Th 
LONDON, 


Edward Athyns, Eſquires. And are to be (old by 
the a 1n- Londons 1685+ 


-— —— 


—  -—— 2 _—————_ + — — = —_— — <-> - © O-OSo_o+ OOO —- 


——— - c— 


Cfieg Sur. 28 : 177 


| 


TO THE 


: 


READER. 


Hether thou reſpetteſt Law in ge- 

\W neral, being the Tutelary Ge- 
nius of a// Society, the Palladi- 

um of Security aud Plenty , and they, the 

| Fountains of a/ Sublunary Zappineſs : Or 
more particularly, the Common Law, thy 
Native and beſt Right, ( the grounds of 
which thou haſt in hand ) not inferior in 
Dignity ( being the Progeny of the moſ? 
Cryſtalline and ſinewy Reaſon) to any 
( merely, Humane ) under Heaven : Or 
LIiTTLETON, whoſe piercing and com- 
prehending Judgment entituled him- to the 
deſerved Honor of being Textuary . Or the 
Lord CoKkt, whoſe ſpacious and wolumi- 
a 3 HOUS 


To the Reader. 


zwus Mind hath juſtly made him Famous by | 
his Commentary : Or Sir HUMPHREY 
DAVENPORT the Epitomizer, a Gentle- * 
wan of great note, and Eminent employment | 
zu The P rofeſſion s Or laſtly, thy own Bene- 
fit (perchance) more impulſive than all the 
reſt, thou canſt not without unexcuſable Fol- 
ly, or a very great ſtock of Ingratitude, ei- 
ther think this pains Uſeleſs, or ſcornfully 
rejet it : If thou doſt, at thy peril be zy, 
I will not wiſh thee the Want of Law or Wir, 
antill I know my ſelf which is the worſt con- 
dition. Vale. 


R. M. Barr. 
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CHAPFE 
De Feodo Simplici, 
Sef. I» 


Eordum ſimplex idem eſt quod hareditas legitima, vel para. 
Tenant in fee fimp. 1. He hath the eſtate in the 
land 2. He holdeth the land of ſome ſuperior Lord, 
3- He is to perform the ſervices due. And 4. He is 

thereunto bounden. $5. By doom and judgment. Predium 
dmini regis eft direum dominium; cujus nullus Author eft niſt 
. . Deus. SubjeFus. habet utile dominium. Bra&,l. r. c.8. 

Fee ex felf (Ct) predium beneficiaram. Fee divided into 3 
parts, v:z. ſimple or abſolute, conditional, qualified, or baſe. 
Bra#t.2.63. & 207. Pl. Com. Walſing, c. Dy. 252, 253. Fee ſig- 
nifies that the land belongs to us and our heirs, and in this 
fenſe rhe King 1s ſaid to be ſeiſed in Fee. Ir is alſo taken, as 
it 15 holden of another by ſervice, and that onely belongeth 
to the ſubjet, Brit. 205,207, Item dicitur feodum alio modo 
jus qui alium feoffat, & quod quis tenet ab alin, ut fit qui dicat, 
tals tenet de me tot feoda per ſerutium militare, and Fleta faith, 
preerit unus tenere in feodo quoad ſervitia, ficut dominus Capita- 
lus, mn in dominice; alius in feodo, CF dominico, to non in ſer- 
uiti9, ficut libere tenens alicujus ; and therefore if a ſtranger 
alaim a Scigniory , and diftrain, and a yow for the ſervice, 
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2 Of Fee Simple. 
the Tenant may plead, that the Tenancy is extra feo- 


aum, Cc. of him on 15) out of the ſurrendry, or not hol- | 
c 


den of him that claimeth it, but he cannor plead hors de 
ſen ſee, unleſs he take the Tenancy, that is, the State of 
the Land upon him. 2 Af. p. 4. 12 Aſſ. 38. 12 E. 3. tit. 
hors de ſon fee 28. (1. b.) 1gnoratis terminis, tgnoratur Fa ars. 
S7 = -» von ſoit grant al home (5 4 ſes heirs ceo eſt fee ſumple 
- iperſonal, 

Simplex idem eſt quad purum, 09 purum diclar, quod eft me- 
rum (y folum ſine additione. Simplex donatio ty pura eft ubi nul- 
4a addita eft conditio ſrve modus fimplex enim datur quod nullo 
additamento datur, every fee is not legitimate; for a diſſei- 
ſor, abator, intruder, uſurper, gc. hath a fee, but not a 
Jawfull fee, fo. 2. 4. | 

$7 un alien purchaſe tres, Cc. Le roy ſur office trove eux aura, 
Home attaint de felony, nad capacity de purchaſer, ſinon pur le 
Senefit del roy, Dyer, 283. An Alten Merchant whoſe King 

is in league with ours, may take a leaſe for years of a houſe 
for habitation, as incident ro commercery, aud as neceſſary 
t© his trade and traffick, but not for the benefit of his Ex- 
ecutors or Adminiſtrators ; for 1f he dye poſlefied of the 
leaſe, or relinquiſh the Realm, the King ſhall have it, 5 Mar. 
Br. tit. denizen. 22. 

If a man commit felony. and after purchaſe lands, and 1s 
attaint, the Lord of the fee ſhall have the Eſcheat, 49 Af. 
Þ- 2: 49 E. 3. 11, 

{f any ſole corporation, or aggregate of many, relzgioſus 
wel alius, eccleſiaſtical or temporal ; purchaſe Lands in fee, 
withour licence, they cannot retain, for 1f the meſn Lords 
make default, and do not enter, (9c. the King ſhall have 
the Lands, (9c. 7 E.1. De. Relig. per. alienation 1n Mortmain 
Jes Seignors perdont lour eſcheats, *and in <fic& the ſervice de 

chivaler per defence del royalm, ward, marriage, relief, (5c. 
Et pur ceo fut dit mortmain quod rend. nul. ſervice. 

Stat. delig. 7. E. 1. per quod que ſervitia ex hujuſmodi feod!ts 
aebentur, Of que ad defenſionem,-regni ab initio proviſa fuerunt, 
#ndebite ſubtrahuntur, (5 capitales domini eſchaet. ſuas amit- 


$unte Me Ch. c. 36, Pralatus eccleſia ſux conditionem meliorare} 


poreſt, 
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poteſt, deteriorare nequit. Eſt enim eccle. ejuſdem conditionts, que 


fungitur vice minoris. Sed nullum ſumile quatuor pedibus currit. 


(2+ b.) Brac.l.2.f.12:(9.32. Si feme covert purchaſe Lands, (5c. 
Le baron poit diſagreer & deveſt tout leſtate 3 but albeit her 
husband agreed thereunto, after his death ſhe may wave the 
ſathe, and ſo may her heirs alſo, 1f ſhe her ſelf agreed nor, 
Cc. after the deceaſe 'of her hushand, The Queen 1s an 
exempt perſon (by the Commor-law) from the King, and 
may purchaſe and grant, ('c. Uxor 15 a good name of pur- 
chaſe, without a Chriſten-name, and fo it is, if a Chritten- 
name be added and miſtaken. Utile per inutile non vitia- 
tur, 1 H. $5.8. Purchaſes are good in many caſes by a known 
name, or by a certain deſcription of the perſon withour. 


eicher ſurname, or.name of Baptiſm, as uxor7 ]. S.or primoge- 


rito filio, J. S. or ref. hered. J. S. But regularly in writs the 
demandant or plaintiff is to be named by his Chriſten-name 
and ſurname unleſs it be the caſe of ſome corporations, or bo- 
dies politique ( 3.4.) 8 E. 3. 437. qui ex damnato coitunaſcun« 
tur, inter liberos non computentur. Baſtardus eft quaſi nullius fili- 
#s. A man makes Leaſe for life to B. the remainder to the 
eldeft iflue male to be begotten of the body of Fane S. whe- 
ther the ſame iſſue be legitimate or 1llegirimatre B. hath ifſue 
a baſtard on the body of F. S. this Son or iflue ſhall nor take 
the remainder, becauſe in Law he is net his iſſue, 44.38. (F 
39. el. in bre. de err. 

| A Baſtard may purchaſe by his reputed name to him and 
his heirs, alchough he can have no heir bur of his body, 
39 E.3- 11.24. 17 E. 3.4% 35 Af. 13. 41. E. 3-19, An 
office which concerns the benefit or ſafety of the Common- 
wealth, gc. granted to a man which 1s unexperr, and hath 
no skill or ſcience to exerciſe or execute the ſame, the grant 
is merely void, and the party diſabled by Law to take the 
ſame, pro commodo regis (F populi. Dyer. I 50. | 


An infant or minor is not capable of an office of Steward- 
ſhip of the Court of a Manor, either in poſſeſſion or reverſi- 
on, No man, though never ſe skilfull, gc. is capable of a ju- 
diclal office in reyerſion , but muſt expe& une it fall in 
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pofleſhon, I. 11. 2. Se. 378. The King is capable of an of- 
.hce, not to uſe, but to grant. A purchaſe i, 7c. when one 
.cometh to lands by conve1ance or title; and not by tort, as 
by diflewin, &c. Norte that purchaſers of lands, tenants, 
leaſes, and hereditaments, for good and valuable conſi- 
.deration, ſhall avoid all former fraudulent and covin 
conveyance, eſtates, grants, charges, and limit of ules, 
,of.or out.of the ſame. Stat. 27. El. cap. 4. (3-b.) 13 EL. c.5. 
4. 3. 80. Twine's caſe. States of 1nheritances of glands, are 
Either certain or unmoveable, whereof Lzttl. here ſpeakerh 3 
-ar uncertain and moveable, as if partition be made between 
wo Co-partners of one and the (clf ſame land, that the 
one ſhall have it the firſt year, and the other the ſecond 
year alternis vicibus, &c. (4-2) l.1.87. F.N. B. 62. Be- 
ween paſftura (F paſcuum the legal difference is this, that 
paſtura 1n one fignification conraineth the ground it (elf 
called paſture, and by that name 1s to be demanded. Paſ- 
.cxum 1s whereſoever cattel are fed, of what nature ſoever 
-the ground 1s, and cannot be demanded in a frecipe by that 


mame (4. b.) many things may paſs by a name, that by the |: 


ſame name cannot he demanded by a precipe, for that doth 


xequire a more perſcript form, but whatſcever may be de- | 
manded by a precipe, may paſs by the (ame name by way of Þ 
grant , Ihida( 5. b.) If the Feoffor be bound to warranty, F 


and fo to refider in value, then 1s the defence of the title 
2t bis peril, and therefore the Feoffee in that caſe ſhall 
Have no caeeds that comprehend warranty , whereof the 
Feoffor may take advantage. Alſo he ſhall! have ſuch char- 
ers as may ſerve him to deraign the warranty paramount 3 but 
other evidences which concern the poſſeflion, and not the 


title of the land, the Feoffee ſhall have them. (6.Aa ) /. 1. | 


I. & 2. There haye been cighe formal or orderly parts of 
2 deed of Feoffment, viz. 1. The premiſfes. 2. Habendum, 
3+ Tenendum. 4. Reddend. 5. The clauſe of warrant, 6, The 


' In cujus rei teflimonium ſagillum, 3c. 7. The date. 8. The® 


Clauſe of þ7s teſtibus. 


The office.of the premiſe of the deed is twofold, 1. Right-| 


& to name the Feoffor and the Feofke ; and 2, to compre- 


hend 


P 


y=_= ' = = w- LES -" 


_ wo 


M = dw rm 


OO > 1 


WW = 
Ln 


THY CY =Y SS > To 0. 
, 


Of Fee Simple, Fg 


hend the certainty of the lands to be conveyed, gc. Eicher” 
by expreſs words, or which may by reference be reduced: 
to a certainty, for certum eſt quod cert. reddi poteſt, Cc. Vide 
libr. The Seal is of the effentzal part of the deed. The 
dare many times antiquity omitted, for that the limitation. 
of preſcript or time of memory did often in proceſs of 
time change, and the law was then holden that a deed 
bearing date before the limited time of preſcript, was not* 
pleadable; and therefore they made their deeds withour 
date, to the end they might alledge them within the time: 
of preſcription. The date was commonly added in the: 
Reign of Ed. 2. & 3. (6. a.) que ſunt minoris culpe ſunt ma- 
Joris infamie. Reg. he that loſeth 7iberam legem, becometh: 
infamous, and can be no witneſs: As if a Champion in a. 
writ of right become recreant or coward. But oftentimes 
a man may be challenged to be of a Jury , that cannct be 
challenged to be a witneſs, and therefore though rhe wit- 
neſs be of the neareſt alliance or kinred, or of counſel, or 
tenant, or ſervant to either party, (or any other exception 
that maketh him not infamous, or to want underſtanding, 
or diſcretion, of a party in intereſt) though it be prov«d- 
true, ſhall not exclude the witneſs to be ſworn. 22. 4/}. 
12. 41. If a witneſs be outlawed in a perſonal A, he 
cannot be joyned to the Jury; but yer that 1s no excepti- 
on againſt him to exclude him to be ſworn as a witneſs to 
the Jury ; for that he with others ſhould joyn in verdi& 
with _ peey in affirmance of the deed, the party ſhould 
be barred of his attaint, becauſe there is more than twelve, 
that affirm the verdi&. Bur note, there muſt be more than- 
one witneſs, that ſhall be joyned to the enqueſt, nt. 6.b. 
Max. Witneſſes cannot teſtify a negative, but an affirma- 
tive; when a trial is by witnefles, the affirmative ought ro 
be proved by two or three witneſſes, as to prove a ſummons: 


' Of the Tenant, or the challenge of a Juror, Gy. Bur when 


the trial is by verdi& of twelve men, there judgment is nor: 
Elven upon witneſſes, Cc. but upon the verdi&, (9c. 
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| 1. Violenta. 
Probatio =_—__ ſe. per teſtes, preſumptio ) 2 Probabilis. 


duplex 


temeraria. 


Many times Juries together with other matters, are much 
induced by preſumptions. In caſe of a Charter of feofiment 
if all the witnefles be dead, &c. Then violent preſum- 
ptfon which ſtands for a proof, 1s continual and quiet poſ- 
ſeffion : for, ex diuturnitate temports omnta preſumuntur ſolem- 
niter eſſe ata. Allo the deed may receive credit per collatio- 
nem ſugillorum ſcripture, &c. Glan. I. 10. c. 12. 

A wife cannot be produced either againſt, or for her 
husband, quia ſunt due anime in carne una, In ſome caſes 
women are by Law wholly excluded to bear teſtimony, as 
to prove a man to be a Villain. Multeres ad probattonem 
Status hominis admitti non debent. Fleta, l. 2. c. 44+ 

In an information upon the ſtatute of uſury, the party 
to the uſurious contrat, ſhall not be admitted to be a 
witneſs againſt the uſurper, for in effe& he ſhould be 
= in propria cauſa, and ſhould avoid his own bonds, 

c. Smith's caſe, T.8. F.1nC. B.(G& Brit. 134. He that chal- 
lengeth a right in the thing in demand, cannot be a wit- 
70 for that he is a party in intereſt.  Byirron, fol. 134+ 

6.d 

' Tenementum, 1s 4 large word not onely to paſs Lands and 
other inheritances which are holden, bur alſo offices, rents, 
commons, profits, apprehender out of lands, &yc. wherein 
a man hath any frank-tenement, and -whereot he 1s ſeiſed 
at de libero tenemento. . But hereditamentum, 1s the largeſt word 
of all in that kind, for whatſoever may be 1nherited, 1s an 
hereditamentum, be 1t corporeal or incorporeal, real, orper- 
ſonal, or mixt. 

(5.4.) If a man by deed give lands tn annther, and to 
his heirs, without more ſaying, this is good, (ut res magis 
valeat, quam,pereat ) if he put his ſeal to the deed, deliver it, 
and make livery accordingly. So it is 1f A. give lands, to 
have and to hold to B. and his heirs, this is good by con- 

ſtru&ion 


mortua par chartas,Cc. \ triplex. 3. Levis ſeu 
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ſtruction of the law: but when form and ſubſtance cons» 
cur, then is the deed fair and abſolutely good. (fol.7.4.) In 
ancient charters, dc. there was never mention made of 
the delivery of the deed, or any livery of ſcifin indorſed : for 
the witneſſes named in the deed, were witneſſes of both, 7b. 

Witneſſes are very neceflary, for the better ſtrengthning 
of deeds, fol.9.b. 

Heres legitimus eft quem nuptie demonſirant, and 1s he to 
whom lands, tenements, and herediraments, by the a& 
of God, and right of bloud, do deſcend of ſome eſtate of in- 
heritance, for Solus Dens facere poteſt haredem non homo ;, he- 
res ab herendo, nam qui heres eſt, haret, wel dicatur ab herendo 
quia hereditas ſibi heret, (Fc. Vide libr. Partus cut natura a- 
liquantulum ampliaverit vel diminuerit , non tamen ſuperabin- 
danter, bene debet inter liberss connumerari, Si inutilia noſtra 
reldidit, ut f} membra tortuoſa habuerit, non tamen # parts 
monſtroſus. Brat. l. 5. f. 437+ 

A denizen by the King's Letters Patents, cannot be heir, 
Cc. But otherwiſe is it, if he be naturaliz'd by A& of 
Parliament : and if one be made denizen, the 1flue that he 
hath afterwards ſhall be heir to him. An alien cannot be 
heir, G&c. Propter defeFum ſubjeFiomis. Fol. 2. 8.4. 

Where the Sons by no poflibllity can be heir to the Fa-- 
ther, the one of them ſhall not be heir to the other ; as if 
an alien cometh into England, and hath ifſue, Q5c. 1. 7. Cal- 
vin's Caſe, 

A man attainted of Treaſon or Felony can be heir to no 
man, nor any man heir to him, proprer delifum. A man 
hath iſſue two ſons, and aftgr 1s atrainr, &c. And one of the 
ſons purchaſe lands, and dieth without iſſue, the other 
brother ſhall be his heir, for the attainder, &c. corrupterh 
the lineal bloud onely, and not the collateral bloud between 
the brethren which was veſted in them before the attainder. 
But if aman after he be attainted have iflue, &c. Autrement 
eſt. In caſe, where filzatio non poteft probari, the child may 
chuſc his Father. 

A man by the Common-law, cannot be heir to Goods or 
Chattels, for heres dicitur ab hereditate, Heres aſtr.:rius : (© 
A 4 called 


$ Of Fee Simple. 
called ab aſtre, 7.e. an harth of an houſe; cum Anteceſſor re* 
ſlituat baredi in vita ſua hereditatem, 9c. fol. 8. b. 
St uxor dicit ſe eſſe pregnantem de ipſo deſun#to cum non ſit, ha- 
eat heres brevium de ventre inſpic. nemo eſt heres viventis; ap- 
parens dicitur. 

If a man give land unto two, 0 heredibus, omitting ſuis, 
they have but an <ſtate for life, for the uncertainty. 10 H.6. 
7, Pl. Com. 28. b. 

Ceux pavolx ( ſes heirs ) tantſolement font leſtate denheritance 
en touts Feoftments and Grants. 

Here Littleton' treateth of purchaſes by natural perſons , 
and not of bodies politique or corporate. | 

As the heir doth inherit to the anecſtor, ſo the ſucceſſor 
doth ſucceed to the predecefior , and the executor to the 
Teſtat. * 

. An ancient grant muſt be expounded, as the law was ta- 
ken at the time of the grant. 17 E. 3. 25. b. 

Sub wcabulis C heredibus ſuis ) ſomnes heredes propinqut com- 
prehenduntur,Cy remoti,nati,ts naſcituri. fo. 9. a. Fleta.l. 3. C8. 

The Law 1s preciſe in preſcribing certain words to cre- 
ate an eftare of inheritance, for avoiding of uncertainty , 
the mother of contention and confuſion. Pl. Com. 163. 

There be many words ſo appropriated, as that they can- 
not be legally expreſſed by any othcr words, gc. Some to 
eſtates of lands ; fome to tenures 3; ſome to perſons; ſome to 
offences; ſome to forms of original writs; ſome to warranr, (7c. 

Status dicitur a ftando.” - An eſtate: of inheritance granted 
by the great Seal, (5c. is deſcendible according to the courſe 
of the common law. : 

Corporata, viz. Of Lands and Tenements , 
Hereditas which may paſs by Livery, by Deed, or with- 
eft du- out Deed. 

plex. Incorpsrata, as Advowſons, Commons , (Fc. 

which cannot paſs by Livery, but by Deed, 


- The Deed of incorporate inheritances doth equal the 11- 
very of corporate. 


Al 
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AI IS. habend. ſibi (x ſucceſ. froe hered. ſuis e* fee s; Si ſoit 
per Letters Patents. 

A conveiance. by Feoffment cleareth all diflcifins, abate- 
ments, intruſions, and other wrongfull or lefeafible e&- 
ſtates, where the entry of the Feoffor 1s lawfall, which ne1- 
ther fine, recovery, nor bargain and ſale-by deed indented and 
inrolled doth. Sometimes, when an eſtate of freehold onely 
doth paſs improperly it is called a Feoffment. 

Done eſt noſme general plus que neſt feeffment, car done eſt ge- 
neral 4 touts choſes moebles (F nient meebles, F,offment eſt riens- 
forſque del ſoil. 

If a man deviſe. lands to a man in perpetunm, or to give, 
and to ſell, gc. A fee Gtnple doth pals by the intent of the 
devifor. Fol: 9. b. 

A man deviſeth lands to one &> ſanguin? ſao, that is, a fee: 
_ but-if 1t be ſeminz ſuo, it 15 an eſtate rail. Br. tit. 
tail. 21. 

So that, ceux parole (C ſes heirs tantſolement, (4c. ,) Extend 
nor 1. To the laſt Wills and Teſtaments. 2. Not to a fine, 
fur conuſans de droit come ceo, (9c. 3. Nor to certain relea- 
ſes. 4. Nor to a recovery. $5. Nor to a creation of Nobi- 
lity by Writ. 

| But out of: this rule of our Author, the law doth make 
divers exceptions 3 as, 1. If the Son infeoff the Father, as 
fully as the Father 1nfeoffed him. 2. In reſpe& of the con- 
ſideration, as. if lands be given in frankmarriage generally. 
3. If a feoffment or grant be made to any corporation ag- 
gregate of many perſons capable. 4. In cafe of a ſole Cor- 
poration, as if a feoffment in fee be made: to a Biſhop, ha- 
bendum, (9c. . In libera eleemoſyna. 5. In grants ſometimes, as 
if one coparcenor for owelty of partition: grant a rent to 
the other generally, &c. Tpſe etenim leges cuptunt wt jure 
regantur. 6. By the Forreſtlaw, if an Afart be granted 
by the King to another habendum CF tenen. ſ1bi in perpetunm, 
he hath a fee ſimple without this word (heirs) fol. 10. a.' 

And this rule, gyc. extendeth to the paſling of cſtares of 
Inheritances, in exchanges, releaſes, or confirmations that 
cnure by way of enlargement of eſtates, warranty, wy" 
A 5g an 
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and ſales by deed indented and inrolled, &c. In which, this 
word ( heirs) is alſo neceflary, for they do tantamount to a 
Feoffment or grant, CW ubi eadem ratio, ibi idem jus. 

A man may S__ lands to him and his heirs, 1. By 
Feoffment. 2. By Grant. 3. By Fine which is a Feoffment 
of Record. 4. By common recovery, 1n nature of a Feoff- 
ment of recovery. $. By Exchange. 6.By Releaſe to a 
particular Tenant. 9. By Confirmation, &c. which are in 
nature of Grants, &'c. 8. By bargain and ale by deed, gyc. 
Oxdained by Statute. 9. By deviſe, by cuſtome of ſome 
particular place, and by Will in Writing, generally by au- 
thoriry of Parltament. 27 H. 8. ca.'16, 32 H. 8. ca. 2. 
34 Hl. 8. cap. 5. 

If adiſſeifin, abatement, or intruſion be made to the uſe 
of another ; if ceſtuy que uſe agreeth thereunto in pays, by this 
bare agreement he gaineth a Fee Simple without any livery 
of ſeilin, oc. 

Sef. 2. 


Linea rea ſemper pr efertur tranſuerſali. Preximus exchudit 
prapiaguny, (y propinquus remotum, (y remotus remotiorem, 
ol. 10. b. 

Fare propinquttatis,, and he that is , thus next, 
Proximum (oc. 15 mediately inheritable. 

Sumitur & Fure repreſentationts, and ſo one is immediately 

duplici ſc. —_ and accounted in Law next of 

oud, 

A Leaſe for life is made to A. the remainder to his next 
of bloud, in this caſe, he that 1s next of bloud, and ca- 
pable by purchafe, fhall have the remainder, though he 
be not legally next to take as heir by deſcent ; note the 
diverſity. 

Se. 3. 


Maxime fo called, quia maxima eſt ejus dignitas oy certiſſima 
gutoritas, atque quod maxime omnibus probetur. Pl. com. 27. 

Lineal aſcent 1s prohibited by the Law, but not Collate- 
ral, Wc. fo. 11.4. 


Lit. 
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Of Fee Simple, IT 
Littleton's proofs and arguments drawn from the com- 
mon law, are firſt, . from the maxims, rules, intendment 
and reaſon of the common law. 2. Ab autoritate (&& pronun- 
ciatis® 3» A reſcriptis valet argumentum. 4+. From the 
form of good pleading. $. From the right entry of judg- 
ments. 6. A pracedentibus approbatis & uſu. 7. A non * A 
8. Ab artificialibus argumentis conſequentibus (F concluſionibus, 
9, A communi opinione jurisprudentium. 10. Ab inconvententt. 
11. Adiviſione, vel ab enumeratione partium. 12. A Majore ad 
minus, (y 4 minore ad-majus, a ſimili, 4 pari. 13. Ab impoſ- 
fubilt. 14+. A fine. 15. Ab utili, wel inutili. 16. Ex abſurdo. 
17. A natura (7 ordine nature. 18. Ab ordine religionis. 19. A 
communi praſumptione. 20. A letonibus juriſprudentium. 
From Statutes his Arguments and fs are drawn, 
1, From the rehearſal or preamble of the Statute. 2. By 
the body of the law diverſly interpreted, ſomerimes by 0- 
ther parts of the ſame Statute, which 1s benediFa expoſitzo, 
& ex viſceribus cauſe ; Sometime by reaſon of the Common- 
aw. 
But ever the general words are to be intended of a law- 
full a&, and ſuch interpretation muſt ever be made of all 
Statutes, that the innocent may not be damnified, gyc. 


fol. 11. b. 


There be divers laws in England: As firſt, lex Corone. 
2. Lex (y conſuetudo P arliamenti. 3. Lex natur&. 4+ Lex com- 
munis Anglia. 5. Statute Law. 6. Conſuetudines. 7. Jus bel- 
li, in republica maxime conſervanda ſunt jura belli, 8. Eccleſt- 
aſtical, or Canon Law in Courts in certain caſes. 9g. Civil 
Law 1n certain caſes, onely in Conrts Eccleſiaſtical, bur in 
the Courts of the Conſtable, and Marſhal, and of the Admi-- 
ralty. 10, Lex Foreſts. 11. The Law of Marque or Repri-- 
ſal. 12. Lex Mercatoria. 13. The Laws and Cuſtoms of: 
the Iſles of Jerſey, Gernſey, and Man. 14. The Law and 
privilege of the Stannery. 15. The Laws of the Eaſt, 
Weſt, and middle Marches, which are tow abrogated. 

A man that claimeth as heir in fee ſimple to any man by 
deſcent, muſt make himſelf heir ro him that was laſt ſeiſed. * 
of the aRual freehold , and 1nheritance 3 where the uncle 
AG Cans. 
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--cannot get an a&ual poſſeſſion by entry, or otherwiſe, there 
the Father cannot inherit, gc. | 

Warranties ſhall deſcend to him that is heir at the com- 
monlaw. Fol. 12. a. 

And a warranty ſhall not go with Tenements, whereunto 
it is annexed to any ſpecial heir, but to the heir at the com- 
monlaw. | 

Sef. 4s 

None ſhall inherit any lands as heir, but onely the bloud 
of the firſt purchaſer. Plow. 447. refert 4 quo fiat perquiſitum. 
Fleta l. 6. Cc. 1. 2. BraR. 1. 2. fo. 65, 67. 

Multa tranſeunt cum verſitate, que per ſe non tranſeunt ( vid, 
libr. fo. 12. b. $ E. 2. Avowry 207.) Whenſoever lands 
do deſcend from the part of the Mother, the heirs of the part 
« the Father ſhall never inherit, & & converſo, 39 E. 3. 29. 

ol. I 2. a, 

Eſcheat, 1. e. cadere, excidere, vel accidere, quod accidit du- 
ebus modis, aut per defelfm ſanguinis; aut per delium tenentis, 
atque illud eft. 


Per judicium @ aut quia ſuſpenſi per coltum. 
tribus aut quia abjurauit Tegnum, 
mod. aut quia utlagatus. 


In an appeal of death, gyc. hanging the Proceſs, the De- 
fendant conveyeth away the land, and after is outlawed, the 
conveyance is good, and ſhall defeat the Lord of his eſcheat ; 
but otherwiſe 1s it if a-man be indicted of felony, tc. for in 
the - caſe of Appeal rhe Writ containeth no time when the 
felony was done, and therefore an eſcheat can relate bur 
to the outlawry pronounced ;. but the indi&ment contain- 
cth the time when. the felony was committed , and there- 
- fore the eſchear upon. the outlawry ſhall relate to that 
time. 

If lands holden of 7. S. be given to a Dean and Chap- 
ter , Major and Commonalty , and to their ſucceſſors, g5c. 
. And after ſuch body politick or incorporate is diflolved, the 
donor ſhall have again the land, (for that the cauſe of the 
gift 


- 


J 
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© gift or grant faileth : ) and not the Lord by eſcheat. But no 
+ ſuch-condition 15 annexed to the eſtate in fee ſimple veſted 
- in any man 1n:his,natural;capacity, but in caſe where the 
; donor or feoffor reſeryeth to him a tenure, and then the 
* law doth imply-a-condition in law by” way of eſcheat. fol. 


 Seft. & 
Deſcent is a means whereby one doth derive hm title to 


: certain lands, as heir to ſome of his Anceſtors. Quod privs 
* eſt, dignis eft, oy qui prior eft tempore, pottor eft jure, 


SeF. 6. 
Nul auna tren. de fee ſimp. per diſcent come heir, &yc. Si non 
que il pit heir dentier ſange. 
The half bloud, is no bloud mheritable by deſcent, be- 
ing not compleat and perfeft. Fol. 14. a. 


Se. 8. 

Lands, 0c. ſhall deſcend to him that can make himſelf 
heir to him that was laſt a&ually ſeiſed of the Freehold of 
the land, gy. ' Fol. 1 5. a. 

Whether the ſcifin of a rent reſerv'd upon a ſeiſe for life 
be ſuch.an. aRual ſeiſin of the land in the eldeſt ſon, as the 
ſiſter in a writ of right may make her ſelf heir of this land 
to her brother 3 admicring there be ſon and daughter by 
one venter, and a ſon by another venter. Vid. ib. Qu. 7 Hegs 
34+ per Hals 0 Lodington. * 35 Afſ. ps 2+ 

When an entry ſhall veſt or deveſt an eſtate, there muſt 
by ſeveral entries into ſeveral parcels of land, gc. but when 
the poſſeſſion is in no man, but the freehold in law is in 
the heir that entreth, . there the general entry into one part 
reduceth all into his aRual poſſeflion. Fol. x 5. b. 

Poſſeſſio fratris de feodo ſemplici facit fororem eſſe heredem, 
11 H.4- 11. l. 3. Ratcliff's caſe. 

All the lands and: poſſelions whereof the Ring is ſeiſed in 
ow Corone, ſhall ſecundum jus Corone, attend upon and fol- 
ow the Crown. 

The quality of the perſon doth alter the deſcent. 4 

Sect. 9, 
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SeF. 9. 
Inheritance 15 not onely intended, where a man hath 


Lands, Gy. By deſcent of jnheritage, but alſo by purchaſe, : 


Fol. 16-4. 5 H. 4. 5.* 6 E.3. 30. 


A man may have inheritance in ticle of Nobility, by crea- © 


tion, by deſcent, and by Pons, By Creation, by Writ 
and by Letters Patents. If he be called by Writ to the Par- 


liament, he hath a fee ſimple, in the dignity, &&c. Wirhour | 
any words of inheritance , bur if he be created by Letters : 


Patenrs, the ſtate of inheritance muſt be limited by apt 
words, -or elſe the grant is void. The creation by Writ is 
the ancienter , by Letters Patents the ſurer, for he may be 
ſufficiently created by Letters Patents, and made noble, al- 
beit he never fit in Parliament. . 

St mulier nobilis nupſerit ignobil; definit eſſe nobilis ;, that is if 
ſhe = her Nobility by marriage. But if a woman be no- 
ble by deſcent, @&c. Ir is otherwiſe. Fel. 16. b.1. 4. 118. 

AZons Caſe. 

Littleton citeth no Authority, but when the Caſe is rare, 
or may ſeem doubtfull ; Perſpicuamvera non ſunt probanda, V1- 
de Librum, 05. 

Se. 10. 
B —_— a placendo, quia bene placitare ſuper, omnes placet. 

ol. 19. a. 

Seiſed, is properly applyed to Freehold, eflſed, to 
Geo end Chnnch. - Bu. lib. 4. fo 263. Fas 

Demain, of the hand, 7. e. manured by the hand, or re- 
ceived by the hand. 

Seifitus, (oc. in dominicoſuo ut de feodo, ſe. de tres, fc. De 

ux home poit aver un manuel occupation, (Fc. Seifitus ut de 

feods ſe. de Advowſmm, tc. 

Ut de feodo, 15 to beunderſtood poſitively ; where (ut _)de- 
notat ipſam veritatem, dy non ſimilitudinem rei. Idonea perſona, 
for the diſcharge of the Cure ſhould be preſented freely, (9c. 
By the Patron, Guardian in Socage ſhall not preſent ro an 
Advowſon becauſe by the Law he can meddle with nothing, 
that he cannot account for, Fol. 17. b. 


Ad v0 
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Adwicatio, is an advowing or taking into proteRion ; &Q 
eſt jus patronatus. 7 E. 3, 4+ 45 Ec 3. 5. 
* - Two coparceners, one of them ſhall have a writ of right 
of Adyowſon de medietate advocationts ; for in truth ſhe hath 
* but a right to a moity : bur where there be two Patrons, 
and two Incumbents in one Church, each of them ſhall 
* have a Writ of Advowſon de advocatione medietatis. 


> Two fee fimples abſolute cannot be of one and the ſelf- 
5 ſame land, fo. 18, 4, , 


See. 11. 
/ And yet the ſeveral perſons by AR in law, a reverſion 
may be 1n fee ſimple in one, and a fee fimple determinable 
in another by matter ex poſt ſao; as if a gift in tail be 
made to a Villain, and the Lord enter, the Lord hath a fee 
ſimple qualified, and the donor a reverſion in fee; but if 


| the Lord infeoff the donor , now both fee ſ{mple are uni- 


ted , and he hath but one fee ſimple in him: but one fee 
ſimple cannot depend upon another by the grant of the par- 
ty: as if lands be given to A. ſo long as B. hath heirs of his 
body, -the remainder over in fee, the remainder is yoid. 


| SeF. 12. 

A pon is always intended by title, and moft pro- 
perly by ſome kind of conveyance for money or ſme other 
conſideration, or freely of gift. 

An heir-loom, is called principalium or hereditarium. $i 
un monument ſoit deface in leſeliſe, le heir del Anceſtor poit a- 
ver ſon ation, Cc. 9 E. 4- 24. 


CHAF 
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SeF. 13. 
Allium, derived of tailler ſcindere®» Modus oy conventio 
vincunt legem. Fol. 19. a. 
Before the ſtatute of Weſt. 2. De donts conditionalibus, = 
Ir 
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heir in tail had no fee ſimple abſolute at the common law, : 


inherirances as cannot be intailed within the ſaid Stature, re- 
main at the common lay. | 

If the King before the ſtatute, &c. had made a gift in tail, 
Cc. in this caſe, if the Donee had no iflue, and before * 


* the ſtatute had aliened with warranty, and died, and the 3 


warranty had deſcended upon the King , this ſhould not } 
have bound the King of his reverſion without affers : but 
otherwiſe it was in the caſe of a common perſon, f:l. 19g. b, 
6 E.3+56. 45 Aſſ- p. 6. The King cando no wrong, Pl.c.246. 


Sed. 14, 15. 


Not onely all corporate inheritances which are or-may be 
holden,. but alſo all inheritances fluing out of any of thoſe 
inherirances, or concerning or annexed to, or exerciſible 
within.the ſame though they lie not in tenure , may be in- 
tailed. As Rents, Eſtovers, Commons, Cc. Or Uſes, Of- 
fices, Dignities which concern lands, or certain places, @9c. 
Bur if the grant he of an inheritance meer perſonal, or to be 
exerciſed about chattels, and is not ifluing out of land, gc. 
As the grant of an annuity of the office to be faulconer, ma- 
ſter of horſe, &c. Such 1nheritances cannot he intailed, be- 
cauſe they ſavour nothing of the reality. Fel. 20.4, 7 £.3-363- 

In theſe caſes the grants, (9c. hath a fee conditional, and 
by his grant.or releaſe he may bar his heir, as he might have 
done at the common law, v7z. In grant de perſonal inheri- 
tances. Pl, C. Manxelsc. | | 

Idem ſemper proximo antecedent refertur. fol. 20. b, 

Theſe words (de ſon corps) are not ſo ſtri&ly required, but 
that they may be exprefled by words that amount to as much, 
s H. 5.6. 

Veluntas donatoris in Charta dont ſur manifeſte expreſſa ob« 
ſervetur. Quer. Uyc. 

If a man make a charter of feoffment of an acre of land 
bo A. and hs heirs, and anotherdeed of the ſame acre to A. 
and the. heirs of his body, and deliver feifin according P 
the 


though there were divers deſcents. Annuities and ſuch like | he 


" 
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mo The form and effett of both deeds; it ſhall enure by moiries, 
re. $i. e. to have an Eſtate Tail in the one moity, with the Fee 
Fsimple expeRant, and a Fee Simple in the other moity, (012M 


tail, QF 21+ 4+ 2 H. 6.25. 45 E. 3. 20+ 
as 4 Sef. a.» - : ; 
* Robert gave the reverſion of lands, which Agnes his wife 
bur © did hold for life to Stephan de la More, Habendum poft mortem 
: dite Agnetis in liberum Maritagium cum Johanna filta ejuſdem 
16, Roberti, and it is adjudged that is a good Eſtate Tall, 5 E:3- 
17. : 
Four things be incident to a frank-marriage. 1- That 
it be given for conſideration of marriage, Gc. 2. That the 
woman or man, thar is the cauſe of the gift, be of the bloud 
of the donor. 3. If the gift be made of a thing which lyeth 
in tenure (as of lands, &'c. A rent Common, Gc.) That 
the donees hold of the donor at the time of the Eſtate in frank- 
marriage made. 4. That the donees ſhall hold freely of the 
donor t1ll the fourth degree be paſt, fo. 21.b.* 

Theſe words ( in liberum maritagium) did create an Eſtate 
in fee fimple at the Commonlaw. And theſe are ſuch words 
of art and ſo neceſſarily required, as they cannot be expreſ- 
ſed by words equipollent, (7c. 


Se. 18.* : 

Feodum talliatum, 7. e. hareditas in quandam certitudinem li- 

. mritata, viz. Quel iſſue inheritra per force de trels dones, Coy come 
longement lenheritance endurera. 

A gift made to a'man (oF heredi maſculs de corpore ſuo Reg. 
Tudic, 4 6. Hered: uni de corpore, fc. An exception from 
the rule, that all Eſtates Tail were fee ſimple at the Com- 
monlaw. 39 Af. pl. 20. 

SeF. 19.* 

Whenfoever the Anceſtor takes an eſtate for life, and af- 
ter 2 [1mitation is made to his right heirs, the right heirs 
ſhall not by purchaſors, fol. 22. b. Vide Libr. Non eſt heres 
urventis., And no diverfity when the Law creates the.Eſtate 
for life, and when the party. A man ſeifſed of Lands in fee 


by 
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by Indenture makes. a Leaſe for life, the remainder to the 
heirs male of his own body, this 1s a void remainder. So 
alt 1s of a gift 1n rail, the remainder to his own right heirs 
for the reverfion 1s in the Anceſtor, who during his life 


beareth 1n his body all his heirs. And the donor cannot ' 
make his own right -heir a purchaſer of an eſtate tail, 
without departing of the whole Fee fimple out of him. 


Vide Libs, Dyer 156. 


If a man make a Feoffment in Fee to the uſe of himſelf * 


In tail, and after to the uſe of the Feoff in Fee, the Feoffee 
hath no reverſion, but in nature of a remainder, albeit the 
Feoffor have the Eſtate tail executed in him by the Sta- 
tute, and the Feoffee 1s in by the Commonlaw. Dyer 362. b. 
Whoſoever is ſeiſed of Land hath not onely the cſtate of 
the Land in him, bur the right to take profits, which 1s in 
nature of the uſe, and therefore when he makes a Feoffment 
in Fee without valuable conſideration to divers particu- 
lar uſes, ſo much of the uſe as he diſpoſeth not is in him as 
his ancient uſe in point of reverter. Fol. 23. a. Vide Libr. 
Dyer.12. Fealty is incident toevery tenure ( exc. frankalm._) 
and cannot be ſeparaced from it. 
SeF. 20. 
Certain rules touching degrees, &c. The firſt is, That a 
rſon added to a perſon 1n the line of conſanguinity ma- 
eth a degree. 2. Soas how many perſons there be, take a- 
way one and you have the number of degrees. 3. Iris to 
be noted that in every line the perſon muft be reckoned 
from whom the computation is made. Vide Libr. gradus 
dicitur 4 gradiendo, - quia gradiendo aſcenditur, (5 deſcenditur. 
Fol. 24. a. Vzae, 79c. 
SedF. 21. 


Exempla illuſtrant, non reftringunt legem. AZquitas eſt con- 
vententia rerum, que cunita coequiparat, UF que in paribus ra- 
tiontbus paria jura Cy judicia deſiderat ; QF jus reſpicit aquitatem, 
Aquitas enim eſt perfefta quedam ratio que jus ſcriptum in- 
terpretatur QF emendat. Bra&. lth. 4. Fo. 186, 


Set, 
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SeF. 22 0 27 
De dones fait en le tail, Ia volunt del donor ſer. obſerve, And 
theſe words ( queax detent inheriter ) imply a diverfity be- 
xween adeſcent and a purchaſe. Fol. 24. b. Vide Libr. Br. t. 


Lone 42+ t. noſme 1. (&F 40. A gift is made to a man, and to 


xthe heirs female of his body, the donee is capable by pur- 


m. chaſe, and the heir female by deſcent, Fo. 25. a. 


"I | 


a. Mn » 


SeF. 24» 

Quecunque que ſer. inheriter per force dun done en le tail fait 
as heirs males, covient converter ſon title tout per les heir males. 
Fol. 25. a. Vide 28 H. 6. t. deviſe c.18. 1.* 

A deviſe may create an inheritance by other words than 
a gift can, yet cannot a deviſe dire& an inheritance to de- 
ſcend againſt the rule of Law. Vide 176. 

In an eſtate Tail, &c. The male muſt make his convel- 
ance by males, and the female by females. 

If A. hath iflue a ſon and a daughter, and dieth, and the 
ſon hath iflue a daughter and dieth, and a Leaſe for life 1s 
made, the remainder to the heirs females of the body of 
A. in this Caſe the daughter of A. fhall not take, becauſe 
ſhe is not heir. Bur albeit the daughter of the ſon ma- 
keth her conveijance by a male, ſhe ſhall take an Eſtate Tall 
by purchaſe, for ſhe is heir and a female, Fol. 25.b, 11 H.6. 
13. 9 H.6. 25, 


SeF. 2%, . 

No croſs remainder, or other poſſibility ſhall be allow- 
ed by Law, where an Eſtate is once (etled, gc. and taketh 
efftet, As if lands be given to two husbands and their 
wives, and to the heirs of their bodies begotten, they 
have a joint Eſtate for life, and ſeveral inheritances. 24 E. 3+ 
29. 4, 

Sef. 2909 30. 

20 H. 6. 36. Videlib. * 5 H. 4.3. a. Fdl.26. b. A man by 
deed gave lands to Em. late wife of I, M.habend. (oc. predif. 
E. Oy hared. I. M. de corpore ejuſdem E. procreat. In this caſe 
the ſon and heir of 7. Af. begotten on the body of Em. took 
no 
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no Eſtate with Err. 1n the lands, becauſe he was named afte 
the habendum:. | 

A man ſeiſed of two acres of land in fee fimple hath if. ; 
ſue wo daughters and dieth, and the one coparcenor gi. 
veth her part to her ſiſter, and to the heirs of the body of'# 
her father. 4 

In this caſe the donee hath an Eſtate Tail in the moity of! 
the donors part ; for the donor is not entire heir, but the 
donor 1s heir with the donee, and ſhe cannor give to the 
heirs of her own body, and the donor hath the other moity 
of her ſiſters part for life. Les heirs, (5 ſes heirs differ. 

For if lands be given to the Son, and to his heirs of the 
body of his father, the fon hath a fee imple. Bur if the 
land be given to the ſon, and to the heirs of the body of, 


Cc. eceſtta.f. 27.4. 
Sef. 21. 


3 
Every Eſtate tail within the ſtatute of Weſim. 2. muſt be 
limited either by expreſs words, or words equipolſent of 
what body the heir inheritable ſhall iſſue. The grant of a 
ſubje& ſhall be taken moſt ſtrongly againſt himſelf.* Fo. 29, 
b. Vide libr. 18 Afſ. p. 5» Armovics are deſcendible to the 


heirs males lineal or collateral. 


EE —— 
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CHAP. II. 


Set. 32. 


Enant is Tail after poſſibility of iflue exrin&, hath cer- 

tain privileges in. reſpe& of the privity of his Eſtate, 

and of the inherirance that was- once in him, which Tenant 
in Tail himſdf hath, and which Leſſee for life hath now. As 
1. He is diſpuniſhabl&for waſte. 2. He ſhall nor be compelled 
to atturn. 3- He ſhall not have aid of him in the reverſion. 
4+ Upon his alienation no writ of entry in conſimzli caſu, l- 
eth. 5. After his death no writ of intruſion doth lie, 6. He 
may 
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ay joyn the miſe in a writ of Right in a ſpecial manner, 
 S. [na preczpe brought by-him-he ſhall not name himſelf Te- 
* thanc-for life. 8. In a:precipe brought againſt him, he ſhall 
t be named barely Tenant for life, fo. 27:b, *- 

And yet he hath four other quahties agreeable to a bare 
eſſe for life, -and not to an Eftate in Tail. 1. If he make 
a Feoffment in fee, this is a forfeiture of his Eſtate. 2. If 
an Eſtate in fee, or 1n fee Tail, in reverſion or remainder, 
theſF deſcend or come to this Tenant, his Eſtate is drowned, and 


ty the fee or fee Tail executed. 3. He in the reverſion or re- 

mainder ſhall be received upon his default, 3. An ex- 

the change between a bate Tenant, for life and him is good ; 

the for their Eſtates in reſpe& of their quantity are equal, fo 
of, © as the difference ſtands onely in the quality. 

The ſtare of this Tenant muſt be created, altered, gc. by 

the a& of God, and not by the I1miration of the party, ex 

diſpyſirione legis, (5 non ex proviſione hamints. Vide Sef. 33. 


fol. 28. a. 1.11. Lewes Bowles, 
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Set. 35. 


Man ſeiſed of an advowſon or rent in fee, hath iffue 
a daughter, who is married and hath iſſue, and dieth 
ſeiſed, the wife before the rent become due, or the Church / 
void, dieth, ſhe had bur a ſeifin in law, and yet he ſhall be 
Tenant by the curtefie, becauſe he could by no- induftry at- 
tain to any other ſeifin. Et rmpotentia excuſat legem, 
Bur if the wife in this-caſe dye before her entry into 
lands, gc. it is otherwiſe. Vrae lth, fo. 29. a, Dyer. 55. 


3 H.7. 5. : 
A man ſhall not be tenant by the curteſic of a bare righr, 
nile, 
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title, uſe, or of a reverſion, or remainder expe&ant upon an + 
Eſtate of Frechold, unleſs rhe particular Eſtate be det 
mined during the coverture. * If an Eſtate of Frechold i #" 
Seigniories, Rents, Commons, 0c. be ſuſpended, a man ſhi ? 
not be Tenant by the curtefie. As if a Tenant make a lea * 
for life of the Tenancy to the Seignioreſs, who taketh ; # 
husband and hath iflue, the wife dieth, he ſhall not be Tenant 2} 
Gc. Bur if the ſuſpenſion be for years, he ſhall be Tenan” 
- by thecurteſie, fo. 29. b. Vide li. 1 E. 3.6, If a woman m7 

keth a gifr in Tail, and reſerve'a rent to her and her heir 
and the donor taketh husband and hath ifſue, and t 
donee dicth without iſſue, and the wife dieth, the husban@ 
ſhall not be Tenant by the curtefie of the rent ; for that the 
rent newly reſerved, is by the a& of God determined, and no® 
Eſtate thereof remaineth. Burt if a man be ſziſed in fee off 
a rent, and maketh a gift in Tail general ro a woman, ſhe 
taketh husband and hath iflue, the iflue dieth, the wife 
dieth without iflue, he ſhall be Tenant by the Curtefie off 
the rent, becauſe the rent remaineth, fol. 3o. a. 

Four things do belong to an Eſtate of Tenancy by the 
Curteſie, viz. Marriage, ſeifin of the wife, ifſue and death 
of the wife. But it 1s not requiſite that theſe ſhould con-# 
cur, (9c. at one time, and therefore if a man taketh a wo-| 
man ſeiſed of lands in fee, and 1s difleiſed, and then hath 
ifue, and the wife die; he ſhall enter, and hold by the cur-| 
tefie. So if he hath iflue which dieth before the deſcent, 
W9'c. Vide lib. By the cuſtome of Gavelkind, a man may be 
Tenant by the curtefie without having any iſſue. 9 E. 3. 38. 

If after iflue, @9c. in this caſe the husband maketh a feoff- 
ment in fee, and the wife dieth, the feoffee ſhall hold it 
during the life of the husband, and the hejr of the wife ſhall 
not during his life in ſar cuz in vita; for it could not be a 
forfeiture, for that the Eſtate at the rime of the feoffment 
was an Eſtate of Tenancy by the Curteſie initiate and 
not conſummate, V7d,. 1. Dyer 353. 34 E, 3.Cut in vita 17+ 

In divers Caſes a man ſhall by having of ifſue, be Tenant 
by che'Curteſie, where a woman ſhall not be endowed, g9c. 
7 E, 3. 6. 17 Ed.g. 51. 


A man 
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nar + A manſhall be Tenant by the Curteſie of a Common Sans 
ete; number, but a woman ſhall not be. endowed thereof. A 
1d j nan entitled to be Tenant by the Curteſie, maketh a feoff- 
ſhy ment in Fee upon condition, and entreth for the condiri- 
lea; 5on broken, an« chen his wife dieth, he ſhall not be Tenant, 
th; Ac. for his title, gc. was 1nclufively abſolutely extin& by 
nan; che Feofiment. * Vide Librum. fo. 30. b, 

nay Trs ſont done al Baron QF feme, & a les heireo que le baron 
ma_&ingenera de corps ſa feme, en ceo caſe ambideux ont eftate en la 
ein 7,zle, pur ceo que cen parol ( heres) neſt limit a lun plius que 4 


the lantre. 
and Sef. 28. 


In * Nalpoit enre Tenant in Tail appears poſlibilicy d'iſue ex- 
of tin, forſque un des donees on le donee en ſpecial rail: ne un 
© ques ſerra punie de waſt, pur lenheritance que fuit lun foits en luy. 
vifels Mes cefty en le reverſron pott _ fil alien en fee. 
Sect. 34+ 
Baron priſt feme enheritrix, Sil adiſſue per luy ne viſe, il ſcera 
the Tenant per le Curteſie. 
ith FR me) was even now o full of my Curteſie, that 
} I had almoſt forgotten my craft in the tail, wot you what 
I mean? why, the two laſt precedent Sedtzons. * If any before 
th Þ ſtay behind, Tl bring them after with a witneſs, Thomas 
& More, Thumas de la More Anteceſſor meus, miles, creatus futt, 


ir-M ' | 4 6 : 
ar. 8 71 Parltamento, cum Edwardus Princeps ille niger, dux cornubie 
he Þ Creatus fuerit. Anno Regni Reg. Eawardi tertti undecimo. An- 
3þ Dom. 1337. 

f- __ — — 
It 
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Nt Dower. 


Set. 36. 
t Bis feme ſerra endowe de la 3. part des trens, Qyc. que ſueront 
a ſa baron durant le coverture ;, iſſint que el paſſe ago de 9. 

ans al temps del mort ſa baron. lib. 2, fol. 93+ Binghim's Caſe, 
Dower 


24. Dower. 


Dower in the Common Law, is taken for that portion, 05; © 
which the wife hath for term ef her life of the Lands or Te. : 
nements of her husband, (Fc. Propter onus matrimonit, oo a 
ſuſtentationem ſuiipſius & educationem liberorum, cum fuerin * 
procreatt, fi vir premoriatur. Dos, ex donatione, Co eſt quaſi dons: 
rium, becauſe the Law it (elf doth (withour any gift of the” 
husband himſelf) give it to her ; tit 15 commonly taken for 
the third part which ſhe hath of her husband's Lands, 9: 
After his deceaſe. [7b. rub. c. 70. Bra#. l. 2, ſ. 92. 

To the conſummation of this dower, three things are ne: 
ceſſary, viz. Marriage, Seilin and the death of her husband* 

«31.24. 
/ ho conſuetudinem regni mulieres vidug, yc. Debent 0: 
ſe quiete de tallagiis, Uyc. doti ejus parcatur, quia premium pw 
doris eft. Ockam. f. 40. ” 

Where Lands and Tenements deſcend to the husband, ber; 
fore entry he hath bur a ſciſon in law, and yer the wife ſha 
be endowed , for it lieth not in the power of the wife tt 
bring to be an aQual ſciſon as the husband may doe of hi 
wifes Land , when he 1s Tenant by the Curteſie F, MN. | 


= = DAG”, © ox 


149. 

*Scandfather, Father and Son, the Grandfather, and Fathe 
die, (rc. Tn this Caſe : dos de dote peri non debet ; if Land 
deſcend to the Father, otherwiſe is it 1n a purchaſe, if th 
Grandfather infeoft the Father, gc. Vide lib. 5 E.3. t. Douch 
249. Patis. c. Non debent mulieribus aſſignart in dotem caſtra 5 
fuerunt virorum ſuorum tf que de guerra exiftunt, wel etiam h 
mazia CF ſervitia al:quorum de guerra exiſtentia. F0.31. b.Pat 
1 E. 1. Part. 1: M. 17. * 

Tenant in Fee-tail general maketh a feoffment in Fee 
and takes back an Eſtate to him and to his wife, and to th 
heirs of their two bodies, and they have xTue, and the wil 
dieth, the husband taketh another wife, and dieth, the wik 
ſhall not be endowed, for during the Coverture, he was 
£d of an Eſtate Tail ſpecial, and yet the iſſue which tke & 
cond wife may have, by poflivility may inherit. V7de. lib. 
41 E. 3. 30. Dyer. 41. 

Albeit of many inheritances that be emire, whereof no 
d1vii.ol 
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” divifion can be made by metes and bounds, a woman can- 


4... not be endowed of the thing ir (elf, yer ſhe ſhall be en- 


dowed thereof in a ſpecial and certain manner. As of the 


-. + third part of a piſcary, tertium piſcemyuel jaftum retis tertium, 


3 (Fc. Fo. 32-4, 17 E., Dow. 10% _ 

; A woman ſhall not be endowed of a common ſans nom- 
ber en groſs, nor of an annuity, 2c. Nor of Rents, &yc. If 
the freeholds of the Rents were ſuſpended betore the co- 
yerture, But a woman ſhall be endowed of Tithes of the 
third part of profits of Courts, Fines, Heriots, Cc. De nulls 
quod eſt ſua natura indivifibile, ty ſecationem ſroe diviſionem non 


'* patitur nullam partem habebit, ſed ſatisfaciat ei ad violentiam, 


Brac. 97. Brit. 146. 

Z If the heir improve the value of the land by building, 
2” Gc. Andon the otherſide, if the value be impaired 1n the 
= time of the heir, ſhe ſhall be endowed according to the 
value at the time of the aſſignment, and not according to 
the: value, as it was 1n the time of her husband. go. E. I. 
Vouch. 298. 

Ir is not neceflary that -ſeifin ſhould continue during the 
coverturez for a'beir the husband alieneth the lands, g9c. 
or extinguiſheth the Rents, &c. Yet the woman ſhall be 
endowed. Bur ir is neceſlary that the marriage continue, 
for if that be diflolved the Dower ceaſeth. Ubi nullum ma- 
trimmium, ibi nulla dos; but this 1s to be underſtood when 
the husband and wife are divorced 2 vinculo matrimonit, 
as 1n caſe of precontraQ, conſanguinity, affinity, gc. And 
not 4 menſa (4 thoro onely, as for Adultery, In caſe of 
clopement , ſhe ſhall loſe her Dower, bur ſhe is not 
barred of her appeal. Sponte virum mulier fugiens ff adul- 
tera facta Dote jua careat, niſt ſpmſo ſponte retrata. Fol.z2. 
b. Mirr. ca. 5. Sec. $.1i. Intrat 224. If a man ſeiſed of 
Lands in Fee took a wife, and infeoffed eight perſons, 
Writ of Dower was brought againſt theſe eight perſons, 
and rwo confeſs the ation, and the other fix plead in 
Bar, and deſcend to ifſue, the Demandant ſhall have judg- 
ment to receive the third part of two parts of the land in 


elght\parts to be divided, 4 the iſſue being found 
for 
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For the demandant againſt the fix, the demandant ſhall have 
Judgment to recover againſt them the third part of fx parts 
.of the ſame land in cight parts to be divided, and fo in ſome 
.cafes, where the husband was ole ſeiſed, the wife fhall not 
*be endowed in ſeveralty by metes and bounds. 4. 2. and3, 
liz. Dyer. 187. b. 

Nota. The endowment by metes and bounds, according 
to-the common right, is more beneficial to the wife than to be 
.endowed againſt common _ for there ſhe ſhall hold the ** 
Land charged, in re{pe& of a charge made after her title * 
.of Dower. Ir 15 necelilery for the wife after the deceaſe of |: 
her husband, as ſoon as ſhe can ro demand Dower before * 
good teſtimony; for otherwiſe ſhe may by her own de- | 
fault loſe the value after. the deceaſe of her husband', and 
her damages for detaining of her dower. Vide. lib. Et 
Dotes- ſugs habere non. poſſunt ſine placito. The mean values ' 
and damages are ta be recovered againſt the Tenant |: 
ina Writ of Dower, M.$. and 9. Eliz. Rot. 904. conj.. Banco. | 
Vid. 0c. 

If the wife be paſt the age of 9 years at the time of the 
dearh of her husband, ( albeir he were bur 4 years old) ſhe 
ball be endowed , quia minor non poteſt dotem promererz, ne- | 
que virumſaftinere 3 nec obſtabit mulieri petenti minor etas viri. 
Se thar albeit concenſus non concubitus facit matrimonium, and | 
that a women cannot conſent before twelve, nor a man before |- 
fourteen. Yet this inchoate or 1mperfe& marriage (from |” 
the which eirher of the parties, at the age of conſent, may | 
difagree) afrer the death of the husband ſhall give Dower to 
the wife, Fo. 33. 4. 

Eft wnxor defafto, of de jure. Fol. 33. b. Vid. Cc. Onely 
the that is a wife, QF de jure in favorem wvite, ſhall have an Ap- 
peal, (gc. But a wife de fa&o, ſhall have Dower, if divorce Þ 
ome had, gc. $0 E. 3+ 15. 10. E. 3. 35» 


Sef. 37. 
Rationabilis dos eft cupuſlibet mulieris de quocunque tenement) 
tertia pars omnium tru. (Fc que vir ſuns tenuit in dominico ſul 
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By the cuſtome of Gavelkind the wife ſhall be endowed 
of the moity, ſo long as ſhe keep her ſelf fole and withour 
child, which ſhe cannot wave, and rake her thirds for her 
life : for conſuerudo rollit communem legem, Stat. de conſuer. 
Cancie, (9c. And as cuſtoms may inlarge,: ſo ir hows. 
and'reſtrain it to a fourth part, cc. Senent7a fignifieth wi- 
dowhood, fo. 43+ b. in fine marg. | 


Se. 39. 

Afidare eft fidem dare, (x ſpmſalia dicuntur futararum nup- 
tiarum repromiſſio fy convent ro. : 

But (this) Dower ad offium eccleſie is ever afrer marriage 
ſolemnized 3; for that before marriage the woman. 15 not in- 
ticuled ro have Dower. certainty is rhe morher of quier and 
repoſe, - Fol. 34 b. | 

The Law hath provided , quod vidua poſt mortem marit? 
ſuz nan det al:quid pro dote ſua,ty maneat in Capitali meſſuagio 
mariti ſui per 40. dies poft obitum mariti ſur, into quos ates aſ- 
ſrenetur ei dos ſua niſt prius et aſſignata furrit, (Fc. (y habeat ra- 
tronabile eſtoverium ſuum intertn in Eohmuni, yet becauſe there 
wayne penalty, &c. inflited, the Tenant of the Land may 
drive her roſuc for her Power. Mag. Chart. ca. 7. 

If the heir, (+. puther'our within the 40 days, (9c: She 
may have her Writ de quarentina habenda. A jointure made 
in — of - Dower,' ts now the ſureſt way, (gc. Fol. 
34- v. ol 
Whereſoever the Writ demands Land, Rent, gc. In cer- 
tain, the demandant after judgment may enter or diſtrain 
before any ſeifin delivered. to him by the Sheriff upon a 
Writ of habere factas ſeifinam. But in Dower,gyc. the deman- 
dant cannot enter, 7c. untill execution ſued, for the Writ 
demandeth nothing in certain. Aſſignment of Dower muſt 
either be by the Sheriff, by the King's Writ, or elſe by the heir 
- other Tenant of Land by conſent and agreement berween 
them. 

It the hushand make ſeyeral Feoffments of ſeveral par- 
cels, and dieth, and one Feoffee aſſign Dower to the wife 
of parcel of Land in farisfa&ion, Gc. The other _— 
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| ſhall take no benefit of this aſſignment, becauſe they are 
ſtrangers thereunto and cannot plead the ſame. Bur in thar 
caſe, if the husband dieth ſeiſed of other lands in fee fim- 
ple, &c. And his heir endoweth the . wife of certain; of 
thoſe lands.in full ſatisfaRion, ggc. This aſſignment is good, 
and the. ſeveral Feoffees ſhall, take advantage of it. And 
therefore if the wife bring a Writ of Dower againſt any of 
them, they may vouch the heir, 2c. So as there is a privi- 
ty m this reſpe& between the heir and the feoffees, and by 

is means, the ſame _—_— may be pleaded by the 
heir that made it. 33 Ed. 3. tit. Fudgm. 254, (oc. 


The ment muſt be certain , and abſolute, and by 


ſuch as have a freehold, or againſt whom a Writ of Dower 
doth lie, Cc. fol. 35. a. Vide 1th, 

_ There: needeth neither livery of ſcifin, nor writing to 
any aſſignment of Dower, becauſe itis due of Common right. 
Aſſignment muſt be of ſome part of the land, or of a rent, 
C9c- 1ffuing out of the ſame, Dyer 91, 

ES ofhr- ho T5 ed, 42: | | 

'Xenant -for life of a cvs -of land, the reverſion tothe 
father in fee, the ſon and heir apparens endoweth his wife, 
Ga Exaſſenſu patris. Tenant for life dieth, the husband 
dieth,. this 1s no good endowment, Fc. . becauſe the father at 
the rime of the afſent, had but a reverſion expeRant, upon 
a freehold, whereof he could not have endowed his own 
wife ; and albeit the Tenant for. life died, living the hul- 
band, yet, quod initio non valet, trattu temports non convaleſcet. 
F0..235..4- 

| if the heir apparent be within age, yet the endowment 
ex aſſenſu-patris 1s good 3 but otherwiſe it 15 of Dower ad oft:- 
4#n eccleſig. 2 H. 3. Dower 199. Fo. 35. b. 

Ten things are neceſſarily mcident to a deed, viz. Firſt, 
Writing. 2. In Parchment or Paper. 3. A perſon able to 
contra. 4. By a ſufficient name. 5. A perſon able to be 
contracted wih. 6. By a ſufficient name. 7. A thing to 
be contracted for,. 8. Apt words required by law, 9. Sea- 
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Tradition of a deed (onely) to the party to whom 1t 18 
made, is ſufficient; and then when wards are contrary to - 
the a& which is the delivery, the words are of none ef- 
fe&t, non quod diftum eſt ſed quod fatum eſt inſpicitur. But it 
may be delivered to a ſtranger as an eſcrow, (Fc. Becauſe 
the bare A&R of delivery co him without words worketh 
nothing, fol. 39. a. H.12.R.inC. B. Dyer 95. 

Cartarum alia regia, alia privatorum, (F regiarum alia priva- 
ta, alia communs, QF alia univerſitatis. Privatorum, alia de pu- 
ro Feoffamento os ſimplici, alia de Feoff. conditionalt, five. con- 
ventionali, alia de recognitzone pura, wel conditionalt, alta de qui- 
ete clamantia, alia de confirmatione, &rc. Verba intentiont, non 
8 contra debent inſertire. 

Carta non eft niſi veſtimentum donationis, frve orationis. Fleta 
[. 6. ca, 28. Wemo tenetur armare adverſarium ſuum contra ſe. 
Scriptum eſt inſtrumentum ad inſtruendum quod mens vult. Caita 
eſt legatus mentis. Benigne ſunt faciends interpretationes ca! « 
tarum, propter fimplicitatem laicorum, ut res magis valeat quam 
pereat. Bra&t. 1. 2. Fo. 94,09. 

Nihil tam conveniens eſt naturali equitati quam voluntatem 
domini wolentis rem ſuam in alium transferre ratam habere. 
Plow, Com. fo. 161. b. 

Re, werbis, ſcripto, conſenſu, tradition? TunFura wveſtes ſumere 
patta ſolent. Pl. Co. 1 61. Verba cartarum fortins accipiuntur 
contra proferentem. Generale dium generaliter eſt intelligendum. 
Verba debent intelligi ſecundum” ſubjeftam materiam. Carta ae 
non ente, non valet, 


SeF, 41, 


A jointure was no bar of Dower at the Commonlaw., 
For a right or title that one hath to a Freehold cannor be 
barred by acceptance of collateral fatisfation, But ncw 
by the ſtatute of 297 H.8. 

If a jointure be made to the wife according to the pur- 
vicu of that ſtatute, it is a bar of her Dower. ; 

SIX things are required to a perfe& jointure. 1. Ir 1s to 
take efte& for her lite in poſſeſſion or profit preſently m 
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the-deceaſe of her husband.. 2. That it be for term of her 
own life, or greater Eſtate. 3. It muſt be made to her ſelf, 
and to no other for her, 4. It muſt be made 1n fatisfation 
of her whole Dower, and not of part, &yc. 5s. It muſt be 
either expreſſed, or averred to be in ſatisfa&tion, G&yc. 6. It 
may be made either before or after marriage. If the join- 
ture be made before marriage, the wife cannot wave it, and 
claim her Dower at the Commonlaw ; but if it be.made after 
marriage, ſhe may wave the ſame, gc. Fo. 35. b.V7de, (5c. 
Dyer. 358. | 

The wife ſhall not be barred of her jointure , albeit her 
husband commit Treaſon or Feiony, as ſhe ſhall be of her 
Dower ad oftium Eccle. &yc. By the Commonlaw. But 
now at this day by the ſtatute of the 1 Ed.6. c.2. and $ Ed.6. 
c. 11. The wife of a man attainted of Felony ſhall not loſe 
her Dower. 

A jointure made to the wife, under or above the age of 
nine years 1s good ; and fo if Power ad oftzum eccleſia,tyc. be- 
ing made by aſſent, &'c. Conſenſus tolltt errorem, fol, 37. as 


Se, 43- 
Lou levcertainty apprert queux terres, Cc. Feme avera per 
{a Dower, la le feme entra apres la mort ſa baron, ſans afſign- 
ment de nulluy. 


SeF. 4%. 

The wife ſhall not be TY of Lands, gc. which her 
husband holdeth jointly with another at the time cf, g9c. 
Of his death : for the jointenant which ſurviveth claimeth 
the land by the feoffment, and by the” ſurvivorſhip, which 
1s above the Title of Dower, &c. But Tenants 1n common 
have ſeveral freeholds and 1inheritances, and their moities 
ſhall deſcend to rhetr ſeveral heirs, and therefore their wives 
ſhall be endowed, fol. 37. b. 


Sed. 46. 

Liſſue en le Tail , pit enter ſur la poſſeſſion la feme endowe 
ad oft, eccl:f. apres 1a mart ſa baron. L 

The 


Dower, Jr: 


The husband is ſeiſed, gc. being within age, he cannot 
by a voluntary A& bind himſelf : bur otherwiſe 15 it where: 
he doth an A&, whereunto he 1s compelled by Law. F0.39. 
2. And fo an Infant cannot endow his wife ad off. eccl. but 
he may endow her ex Af. patris3 becauſe the Father 1s fole* 
ſeiſed, (5c. And the Son hath nothing, (5%. 


Se. 48. 

Guardian in Chivalry, (5c. Is not poſſeſſed of the Land 
untill he doth enter, becauſe it js permanent z of the ward- 
ſhip of the body he is poſſeſſed before ſciſure, becauſe it 1s 
tranſitory. 

After the guardian hath entred, /yc. A Writ of Dower 11-- 
eth againſt him, and not againſt the heir who is Tenant of 
the Freehold ; becauſe the Law hath truſted him to plead 
for the heir within age, that is in his cuſtody, and alto fer 
his own particular intereſt, &%c. Fo. 38. b. Vide Oy quare. 
44 BD 3 13-4 H.6.11. 

If the heir ( before the gardein enter ) endow th: wife 
of more than ſhe ought, and the gardein aſſign over his E- 
ſtate, his Afignee ſhall have no Writ of Admeſurcment , 
becauſe it was a thing in a&ion : But the gardein himfſcif 
ſhall have a Writ, &c. Stat. Weſt. 2. ca. 7. 

And fo ſhall the heir have a Writ, dc. At full Age: and- 
ſome have ſaid, that in that caſe he may have 1t within age, 
Fo. 39. a Vide, &c. F.N.B. 149. 

; pp quaſi juris dium, the very voice of Law and 
right, and therefore judicixm ſemper pro veritate accipitur. Im . 
every judgment there ought to be three perſons, aFor, rews, - 
(F judex, Fo. 39. 4. 

The common Law giveth this prwilege to the Land hol-- 
den by Knights ſervice, viz. Thar it ſhall not be difinem. 
bred ; but the whole Dower taken of the Lands holden in ' 
Socage, for that the Knighrs ſervice is for the defence of 
the Realm, which is pro bon? publico, and therefore to be ſa- - 
youred. 

Se. 49. Set. $0. 
Lou be judgment eſt fait en Court le roy, 04 en aut, Court, &e. 
B 4 le 
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te feme poit perender ſes vicines &y en-lour preſence endow luy in 
per metes (0 bounds de la pluys beale,8&c. que el ad come gardein 
en ſocage, UF cei en ſalvanon del Gardein en Chivelry durant le 
nonage PFenfant. | 

Lef. $2. 

If a Man taketh a Wife ſeiſed of Lands, gc. in Fee, hath 
Idue, and after the Wife is attainted of Felony, ſo as the if- 
fue cannot inherit to her, yet he ſhall be Tenant by the 
Curtefie, in reſpe& of the iſſue which he had before the Fe- 
lony, and which by poſſibility might then have inhericed, 
But if the Wiſe had been attainted of Felony before the it- 
ſue, albeit he hath iffue afterwards, he ſhall not be Tenant, 
&c. Fo. 40. a. Except the Wife be aQually ſeiſed, the heir 
ſhall not make himſelf heir to the Wife, and this is the rea- 
ſon that a Man ſhal! not be Tenant by the Curtefic of a ſeifin 
tn Law. Lib. 8. fo. 34 in Paincs Cale. 

Sef. 53 

S1 Teniments ſont dones a un home, Cy a les heires que il en- 
gendera de corps ſa feme, en tiel caſe la feme nad riens, &c. 
Unc'ſi le baron devie ſans iſſue, me la feme ſer. endowe, per ceo 
que Fiſſue 4; el per poſſibility puiſſoit au. per me le baron puit en- 

eriter. : 

A Man ſeiſed of land in general Tail, taketh Wife , and 
after 1s attainted of Felony , before the Statute of 1 E. 5. 
The iſſue ſhould have inherited, and yer the Wife ſhould not 
have been endowed :: For the Statute of Weſt. 2.ca. 1. re- 
heveth the iſſue 1n rail, bur not the Wife in that caſe. But 
at this day if the Husband be attaint of Felony, the Wife ſhall 
be endowed, and yet the ifſue ſhall not inherit the lands 
which the Father had in Fee-fimple. If the Wife elope 
from her husband, gyc. ſhe ſhall be barred of her dower , 
and yet the iflue ſhall inherit. 

Se. $5. 

The Law hath infliged five puniſhments upon him that is 
attainted of Treaſon or Felony. 1. He ſhall loſe his life by 
an infamous death of hanging, gc. 2. His Wife ſhall loſe her 


Dower, 3. His bloud 15 corrupted, his children made igno- 
ble 
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ble if, &y'c. And cannot be heirs to him. 4. He ſhall for 

feit all his Lands and Tenements, 5. All his Goods and 
attels, But the Wife of a Man attaint of Felony ſhall be 

endowed by force of the ſtatute in thac caſe provided. 

If the heir be vouched by the Tenant in the Writ of Dower 
in the gard of the gardein, The gardein ſhall plead 1tas welt 
vhen he comes in as vouchee, as when he is Tenant. Alſo if 
he Lands holden in ſocage be nor equal to the lands holden 
In chivalry, ſome ſay that the defendant in the Writ of dower, 
muſt have aſſets in her hands to the value of her Dower,ſo as 
he ſhall not be partly indower againſt the gardein, and partly 
etain in her own hands. 18 E. 3.4. But by 25 E. 3. 52: b. 
mterment eſt que eft melior opinion, Cc. 


——— 


CHAP. YE 


Tenant a Terme de vie, 


Se. $6. 


[* Tenant per terme dauter vie dieth, living ceſty que vie,he 
4 that firſt entreth ſhall hold the land during that other 

an's life ; and he is 1n Law called an Occupant, becauſe his 
ticle is by his firſt occuparion. And fo if Tenant for his own 
life grant over his Eſtate to another, if the grantee dieth, 
there ſhall be an Occupant ; fo itis if Tenant by the Curteſie 


for Tenant in Dower grant over his Eſtate, or hers, &c. Fo. 


41. 4a. 1,6. 37. nullum tempus occurrit regi in this caſe. 
There can be no —_— of any thing that lieth in grant, 
and that cannot paſs without Deed, becauſe every Occupant 
muſt claim by a que eſtate, & averr. the life of Ce” que vie. 
It were good to prevent the incertainty of the eſtate of the 
Occup. to add theſe words tr have and te hold to him and 
to his heirs during the life of Ce que v7e ) and yet the Leflee 


may aſſign 1t to whom he will, or if he hath already an E- 
ſtare for another Man's life without theſe words, then it were 


Bs 


good 
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good for him to aſſign his Eftate to divers men and thei 
heirs, ring (he life of Ce que vie. Lit. x67. Dyer. 253. 
If a Leaſe be made to A, &c. For term of his own lik, 
and the lives of B. and C. the leflee hath but one freehold, 
which hath this limitation, during his own life, and the live; 
of two others; and here note a diverſity between ſeverd 7 
Eſtates in ſeveral degrees, and one Eftate with ſeveral limj - 
tations; for in the firſt, an Eſtate for a mans own life »_ 
higher than for another mans life ; but in the ſecond i 31; 
Is. not. /. 5. Roſſes caſe. i 
If Tenant for life infeoffe him in the remainder for life, o, 
this is a ſurrender, and no forfeiture z and albeit an Eſtate P 
for term of a man's own life be but one Freehold, yet may'® { 
ſeveral Freeholds jn certain Caſes be derived out of the ſame,”? 1 
Vide liby, Jl 
A. and B. jointenants, A. for life and B. in Fee, join in 2 þ 
Leaſe for life, A. hath a reverſion, and ſhall join in an a&i-? 
enof Waſte, Tenant for life and he in the reverſion join”? 
in. a Leaſe for life, it 15 ſaid that they ſhall join in an a&ion of: 
waſte, and that the Leſſee for life ſhall recover the place wa{! 
fed, and he in reverſion, damages. Fo. 42. a. F. NB. $9 
F. 13H, 7.15 | 
If a man make a Leaſe of a Manor worth 20 /. per ai 
z#7: to another untill 100 [. be paid, in this cafe, becauſe” 
the annual profits of the Manor are uncertain, he hath 
an Eſtate for life, if livery be made determinable upon the? 
Erying ofa 100 h Fol. 42. 4. ; 
yet in ſome Caſes a man ſhall have an incertain in 
reſt in Lands, &c. and yet neither an Eſtate for life, for? 
ars, or at will. As if a man by hi will in writing deviſe® - 
his lands to his Executours for payment of debts, and until® | 
his debts be paid ; in this caſe the executours have but a” 
Chattel, and an incertain intereſt in the Land untill hist 
debts be paid ; for if they ſhould have it for their lives, thent 
by their death their eſtate ſhould ceaſe, and the debts unpaid; 
but being a. Chartel, it ſhall: go to the executours of exccu- | 
tours, ('c. And fo note a diverſity between a deviſe and 
convelance at the Common Law 1n his life time, /. 8. Man | 
nings © 


17 
Ne 


FY 
# 
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lt 1inze, The Law which abhorreth injury and wrong , will 
+ never ſo conftrue any AR, Gyc. as it ſhall work a wrong ; 
ile, Ihenſoever thE words of a Deed, or of the parties withour 
may have a double intendment, and the one ſtandeth 
Avith Law and Right, and the other is wrongfull and againſt 
Law, the intendment that ſtandeth with Law ſhall be taken, 


0s 2, b. 
The Law more reſpe&eth a leſſer cſtate by right, than a 
larger eſtate by wrong, 
Tenant in tail made a Leaſe to another for term of life 
,and after releaſed to the Leſſee and his heirs ; al- 
© beir between the Tenant 1n Tail and him a Fee ”__ paſ- 
ujs ſed, yet after the death of the Leflor, the entry. of the iſſue 
ne, in Tail was lawfull ; which could nor be, if it had been a 
+; Leaſe for the life of the Leſſee, for then by the releaſe it had 
1 277 been a diſcontinuance executed. 


# 
__ 


'». 
i 


Se#. 57. 

* Tenant per vie ad franktenement, & null auter de meind. 
2 Eftate. Many that have capacity to take, have no ability to 
"*t infeoffe, (gc. As Aliens born, Traitours, Felons, (4c. Idiots, 
Madmen, a Feme-covert, an Infant, a man by Dures, (4c. For 
© the feoffement, gc. of theſe may be avoided. Brit. fh. 88. 

2 In judgment of Law, the King as King cannot be faid to 
Z be a minor, for when the Royal body politick of the King 
ne doth meet with the natural capacity in one perſon, the whole 
* body ſhall have the quality of the Royal politick, gc. omne 
& maj trahit ad ſe quod eft mins. 

A Licence for alienation grew by the Statute of the 20 F. 


ey 3. 20 Af]. pl. 17. by Shipwith. vide lib. 

wy By the Stature 7 My 3. Ca. 12. (f 34 Ed. 3+ cap. 15. Al- 
a though the King's Tenant in chief, &c. do alien all or any 
2: part without Licence, yet is there nor any forfcicure of the 
9% ſame, but a reaſonable fine therefore to be paid. 


The Stature of 18 E. 1. De quia Emptor, &c. hath in cffe& 
as to the common perſons, raken away the Statute of Mag. 
Charta,cap.32. for thereby 1t is provided, Qzod liceat unicui;; 
$ litero homin trans ſuas, &c. Seu 72x inde ad viluntatem ſu- 

0 


y, ”F; 
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am vendere, ita quod Feoffatus teneat, &e. de capitali domin, \ «, 
Note firſt, that this word /iceat, proveth that the Tenan 2 ri 


could not, or at leaſt was in danget to alien parcel of his Te? þ 
nancy, (5c. upon the faid At of Mag. Charta. 2. That upon q 
the Feoffment of the whole, the Tenant ſhall hold of the 7 


chief Lord. 3. That the Tenant might enfeoffe one part | 
to hold pro particula of the chief Lord. Burt this A& ( the 

King being not named ) doth not take away the King's Fine, ® þ 
due to him by the Statute of Mag. Charta. Tenant by Sta-* 
tute Merch. Statute Staple, or Elegit, are faid to hold land, 
ut liberum Tenementum, untill their debt be paid ; and yet they 
have no Freehold, but a Chattel, &yc. Bur (at) is fimilitudi-® 
nary, becauſe they ſhall by the Statutes have an Afſ. as the® 
Tenant of the Freehold ſhall have : and yet nullum ſimile efi® 
idem. 28. Af. p. 7. w. 2. c. 18. St, Merc. 13 E. 1. 27 Eg 
Co 9. 23 H.8.c. 6, F,N.B. 178. 43 


CHAE. VI. 
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See, 52, 


Te be three kinds of perſons who at this day may make 
leaſes for three hives, or X XI. years, 0c. which could? 
not fo doe when L7ttleton wrote : 177. 1. Any perſon ſeiſed#} 
of an eſtate tail m his own right. 2. Any perſon ſeiſed of ani 
cſtate in Fee-fimple in the right of his Church. 3. Any 
husband and wife ſeiſed of any eſtate of inheritance in Feel 
fimple, or Fee tail in the right of his Wife, or jointly with 
his wife, before the coverture, or after : And theſe are made 
good by the Statute of 32 #.8. Bur the Statute of 1 Eliz. | 
13 - 18 El. and 1 Reg. Fac. are diſabling. Vide libr, 8c. 
l. 8. fo. 6. ; x 
If two ſeveral Tenants of ſeveral Lands, join in a leaſe E 
fer years by Deed indenture, theſe be ſeycral teaſes, = ; 
| ſeyera 
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% > ſeveral confirmations of each of them, from whom no inte- 
It > reſt paſſeth, and work not by way of concluſion in any ſort, 
2 becauſe feveral intereſts paſs from them. Fol. 45. a. Vide (y 
© quere. ; 

he , Whenſoever any intereſt paſſeth from the party, there 
It | can be no eſtoppel againſt him. X. 44. EL. R. 1459. ca. 8. 

he } Leaſes for lives or years are of three natures,ſome be yoida- 
ne, ble by entry, and ſome void without entry. Vide, &yc. 32 H. 
"7 8.c. 28.1.3. 59. 60. 33 H. 8. Dy. 

Entry. Terminus (18 ys doth not onely ſignifie the li- 
mits and limitation of time, but alſo the eſtate, and intereſt 
that paſſeth for that time. As if a man make a Leaſe for 21, 
years, and after make a Leaſe to begin 4 Fine CF expiratione 
2 prediti termini, &c. and after the Leaſe firſt made js ſurren- 
3 dred, the ſecond Leaſe ſhall begin preſently : but if it had 
© been to begin poſt finem (5 expirationem predif?. 21 ann. $&c. 
& qghe ſecond Leaſe ſhould not begin , till after the firſt Term, 
"2 9c. be ended by efluxion of time. ( Fol. 45.) 4. n. 1541.8. 
&, 145» Pl.c. 198, 
= Terminus annorum certus eſſe debet oy determinatus. Id cer= 

© tum eſt quod certum reddi poteſt. 14 H. 8. 14- 
The years muſt be certain when the Leaſe is to take ef. 
© fc& in intereſt or poſſeſſion. /. 1. 155. 156. /.6. 34. 33. 
®Z If the Parſon of D. make a Leaſe of his glebe for three 


—_ 


kef2 years, and ſo from three years to three years, ſo lonz as he 
11d} ſhall be Parſon, this is a good Leaſe for fix years, if he con- 
cd} tinue Parſon fo long, firſt for three years, and after that for 
any three years ; and for the reſt uncertain. Termings vite eft 
ny iy 7ncertis, &c. And therefore 1f a Man maketh a Leaſe for 21 
ee years, if I. $. live fo long, this 1s a good Leaſe, and yet cer- 
chY tain in incertainty. x Pl. c. 273. 

de Any eſtate for life, being an eſtate of Freehold , againft 
7% & Whom a Prec. quod redd. doth lie, is an higher and greater 
CC» 


? eſtate than a Leaſe for years. Fo. 45-b. 
 AlbeitaLeaſe for years muſt have a certain beginning and 
+ 4 certain end, yet the continuance thereof may be incertain , 
for the ſame may ceaſe and revive again in many Caſes. Vide, 
&C. (Fo. 46. 4.) 6 E., 6, Dy. 72+ accord. 
If 
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If a Feme covert levy a fine alone, If the husband enter and | © 
avoid the fine, and die, the whole Eſtate is fo avoided, as it * 
ſhall not bind the wife after his death. If a woman be en- - 
dowed of an Advowſon which is r_ and ſhe pre 
ſent, and her Incumbent is admitted, mfſticuted, and inducted, 
albeit the Incumbent die, yet is the appropriation wholly * 
diflolyed ; becauſe the Incumbent which came in by preſen- 
tation, had vhe whole ſtate in him. 2 E. 3. 8. per Scroop. © 

A releaſe made to Tenant for years, is not good to him to iT : 
increaſe his eſtate before entry; but he may releaſe the rent 
reſerved before entry, in reſpe& of the privity. 

Neither. can the Leſſor grant away the reverſion by the 
name of the reverſion before entry. But the Leſſee before 
entry hath an intereſt, zntereſſe termini grantable to ano- | 
ther. ( Fo. 46. b. ) Vide, &c. D. 454. $67. If a leaſe be 
made to a Baron and Feme for term of thelr lives, the re- 
mainder to the executours of the ſurvivor of them, the hus- 
band grane away this term and dieth, this ſhall not bar the 
wife, for that the wife had but a poſſibility , and no inte- 
reſt. H. 17. ELB.R. 


If a leaſe be made oy bearing date 26 Matt , 


&c. To have and to hold from the making hereof, or from 
henceforth, it ſhall begin on the day in which it is delivered, 
Gc. Bur if it be & dre confe#ionis, then it ſhall begin the 
next day afrer the delivery. /. 2. 5. Pl, Com. 148. 4. 5. Fo. I. 
Dy. 286. && 307. L. 5.f. I. 

A rent muſt be reſerved out of lands or tenements, 
whereumo the Leſſor may have recourſe to diſtrain , and 
therefore a rent cannot be reſerved by any common perfon 
out of any incorporeal Inheritance, as Advowſon , Com- 
mon Offices , Corrodie, MulAure of a Mill , Tythes, 
Fairs, Markers , Liberties, Privileges, Franchiſes, gc. 
But if the Leaſe be made of them by Deed for years, it 
may be good by way of contra, to haye an Adton of 
Debt ; but diſtratn the Leflor cannot, Neither ſhall 
it paſs with the grant of the reverfion , for that it 
15s no. rent incident to the reverſion, But if ary' rent 


be reſerved in ſuch caſe upon a Leaſe for life, it is wbds 
or 
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: for that no ation of debt doth lie. (F0.47, 4.)1. 7, 23.1. 10. 
it 7 59. 30+ Af. Þ-S- : ITY,” 
. i Note a diverſity between an exception, which is ever 


+. Þ part of the thing granted, and of a thing in eſſe,and a reſer- 
1, ® yation which 1s always of a thing not 1n eſſe, but newly 
ly created or reſerved out of the Land or Tenemenr demiſed. Ex 
1 7 verbo generali aliquid accipttur. VideUyc. 

'Z Valuable things ſhall not be diſtrained for rent, for benefit 
0 & and maintenance of Trades, which by conſequent are for the 
it & Common-wealth , as cloth in a Taylors ſhop, &c. 9 2. 

» I. b, 
My F Nothing ſhall be diſtreſs for rent, that cannot be rendred 
re & again in as good plight,@c. but for damage feaſant it is 0- 
2. © therwiſe, V:de, (9c. 11 H.7.14. 4. 21 H.79-39. b & 4 H.2.1 5. 
x» Z For rent due the laſt day of the Term, the leflor cannot 
e. | diſtrain, becauſe the Term is ended. Fo. 47. b. 
$- Note a diverfity between a rent reſerved upon a Leaſe 
ie & for years, reſerving a yearly rent: the leflor may have ſeve- 
e- | ral ations of dept for every years rent. But upon a bond 
or contract for ——_ of ſeveral ſums, no afton of dept 
; , @& heth cill the laſt day _— In every contra& there muſt 
m # qd pro que, for contrattus eft quaſi ans contra atum, Vide, 
d,E Oc. |. 2. 15-4, 
he If the leaſe be made by Deed Poll, the leflec is not eſtop- 
1, & ped toſay that the leſſor had nothing at the time of the leaſe 
made ; bur if it be by Deed indented, thenare both parties 
ts, © concluded, gc. 20 E. 4. 10. 2 E. 2. 253. 
ad S? hom. pt. leaſe de ſon tr. dem per fet. indent. leſtop. ne cont» 
on i axe apresle terme expire. M. 31. 32+ ELin8. Fo. 48. a. 


< S&5 . 59. 
ci UB ne beſoigne aſe livery de ſeiſin deſire ſr. al leſſee per ans,mes i 
it & pot enter quant il voit per force de m. le Leas : mes lou franktene- 
of I ment paſſa. auterment eſt, 
al & A livery in Deed, may be done either by a folemn a& 
ic} and words, as by delivery of the ring, or haſpe of the door, 
nt} &c. And the Feoffor ſaying, here I deliver you ſeifin and _ 
: ſeſhion 
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ſeflion. of this houſe, in the name of all the Lands and Te-#® 
nements contained in this Deed, according to the form and 4 
efte& of this Deed. Or by words without any ceremony or 
at; as the Feoffor being at the houſe door, or within the 'W 
houſe, ſaying, here I deliver you ſeifin, Gc. in the name of: 
feifin and polic{ſon of all the Lands, gc. contained in this W 
Deed, For if words may amount to a livery within the: 
view, much more it ſhall upon the Land. ( Fo. 48. a. ) 4. 
41» E, 3. 17 b. 41. Af. p.10. 1.6, 26. 

. Theſe words, ſecundum formam carte, are underſtood accor- 
ding to the quantity and quality of the effe&ual eſtate con- 
tained in the Deed. 7 E. 4. 25. 29. Af. 40. 

If A. by Deed give land to B. to have and to hold after the 
death of A. to B. and his heirs, this 1s a void Deed, becauſe 
he cannot reſerve to himſelf a = q—_ eſtate ; and conſtruc- 
tion muſt be made upon the whole Deed, gyc. Fo. 48.6. Vide; 


&Cc. M. 33, 34+ El B. R. Hog. Oy X's. . 
A livery in Law 1s when the Feoffer ſaith to the Feoffee 


being in view of the houſe or land ( I give you yonder Land 
to you and your heirs, and go enter, 7c. and take poſſeſſion 


thereof accordingly ). and the Feoffee doth accordingly in 
the life of the Feoffer enter, this is a good Feoftment, for ſig- 
natio pro traditione babetur. 

And liyery within the view is good , where there 1s no 
Deed of Feoffment. 9 E. 4.359. '38 E. 3. 11, 

And note, a livery in Law, ſhall be perfeted and executed 
by an entry in Law. 38. Afſ. p. 23+ 

If a man be diffeiled, and make awriting of a Leaſe for 
years, and deliver the Deed, and after deliver it upon the 
ground, the.ſecond delivery is void, for the firſt delivery 
made 1t a Deed; and for that the Leaſe of years muſt take 
effe&t by the delivery of the Deed, therefore the Deed deli- 
vered, when he was out of poſſeſſion, was void. But ſo.it is 
not of a Charter of Feoffment, for that takes efte& by the li- 
very and ſeifin, But if the Leffor had delivered 1t as an 
eſcrowe, to be delivered as his Deed upon the ground, this 
had been good.. (Via libr.) 1, 3. 35. Jernings, Brage: 
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i Of Freehold and inheritances ſome be corporeal, as lands, 


kr &c. theſe are to paſs by livery of ſetfin, by Deed or without 

ed ; ſome be 1ncorporeal, as Advowſons , Rents, Com- 
he Wons, 5c. Theſe cannor paſs withour Deed, bur withour any 
of ery. Et eft traditio de re corporali de una perſona in perſo- 
nfs We de manu,8c. Gy quia non paſſunt res incorporales poſſidert ſed 


he @4/, 7deo traditionem non patzuntur, 8c. Bradt. bb. 2. c. 18. 

& In ſome caſes a Freehold fthall paſs by the common law, 
+ Fichour livery of ſeifin: as if an houſe or Land belong to an 
Ffice , by the grant of the office by Deed, the Houle, gc. 
afſeth as belonging thereunto. Vzade, &c. So if the Houſe be- 
ng to a Corodie, by the grant of the Cor. the Houſe paſ. 
he (th. 31 4. 6.16, 8H. 9.4. 


Sed. 60. 

ts W Leaſe eft fait per ans, le remainder ouſter a un auter per vie z 
ceſt caſe livery de ſeiſin eſt requiſite, ou auterment riens paſſa a 

lluy en remainder. 


" But livery cannot be made to the next in remainder, be- 
n {uſe the poſſeſſion belongs to the Leſſee for years 3 and for 
in Wat the particular term , and all the remainders in law make 


_ Wut one eſfare, and take effe& art one time, therefore the livery 
"tobe made to the Leſſee. Remanere,s a reſidue of an eſtate 
pending upon a particular eſtate, and created together with 
eſame. A man being abſent cannor take a Freehold by a 
4 W'<ry, but by his Attorney being lawfully authorid to re- 
{ve livery by Deed, unlcſs the Feoffment be made by Deed, 
d then <% to one ( Jointenanr) in name of both tis goo4, 
9.49. b. 

= - =" a Deed without ſaying any thing, it is 
} good delivery, but to a livery of ſe)ſin of land words are ne- 
flary. Vide, &c. 

e 5 man makes a Leaſe for years to A. the remainder to B, 
Fee, and makes livery to A. within the view: this livery 


void, for no man can take by force of a livery within view, 
it he that taketh the freehold himſelf. 

By the entry of the Lefſce he is in aQual poſſeſſion , _ 
F then 
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then the livery cannot be made to him that 15 1n poſleſ 
for, quod ſemel meum eft, amplius meum eſſe non pateſt, Vide, 
Aﬀet10 tua nomen imponit operi tuo. Bra&t. lib, 1. 
But the diſſciſor infeoff, the diſfſce and others, albeit 
diſſeiſce came to take livery, he 15 remitted to the whole. | 


Se. 62. (9c. 

An exchange of Lands, gc. is good without livery of 
fin. And in caſe of a fine which 1s a Feofiment of Rec 
of a deviſor by a laſt will, of a ſurrender of Releaſe, 
confirmation to a leſlee for years, or at will. Inall theſe 
ſes and ſome other, a Freehold, gc. may paſs withoutl, 
Iy, Fo. 50. 4. 
- In exchanges many things are to be obſerved. 1. 

the things exchanged need not to be in eſſe at the time 
the exchange made, (I grant a rent newly created out of 
Lands in exchange, for the Manor of D.) this 1s a gl; 
exchange. 2. There needeth no tranſmutation of poſk 
on, and therefore a releaſe of a rent, or eſtoyers, or right 
Land in exchange for Land is good. 3. The things excl 
ged nced not to be of one nature, ſo they concern Land 
Tenements, As Land for rent or Common, (9c. Vide, fi 
Fs. $0. b. But annuities, Cc. which charge the perſon ot 
cannot be exchanged, g9c. 


SeF. 64, and 6%, 

There be five things neceſlary to the perfefion of an 
change. 1. That the Eſtates given be equal, v7z. that tl 
be equality of the quantity of the Eſtate, as if the one hi 
Fee-fimple, gc. the other ſhall have a like Eſtate, gc. 
equality 1n value of Iands in an exchange, is nor requit 
neither equality in the quality or manner of the Eſ 
2. That thus word Cexcambiur exchange) be uſed, whial: 
ſo individually requiſite, as it cannot be ſupplied by any 
ther word, or deſcribed by any circumloquution. 3. 
there be an execution by entry or claim 1n the life of 
parties. 4+ Thar if it be of things that lie in grant, it mf 


: 
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Wy Deed. - 5. If the Lands be in ſeveral Counties, there 


ht to be a Deed indented ; or if the thing lie in grant (as 
advowſon, Cc. ) albeit they be in one County, fol. 51. 


b, 
A he agreement of the parties cannot make that good which 
8 Law maketh void, 


SeF. 66. 

he intereſt of rhe term doth paſs and veſt in the Leflſee 
years before entry; and therefore the death of the Leſſor 
jot deveſt what was veſted before. 

nfants, Feme coverts, perſons attainted , outlawed, ex- 
nmunicated, villains, aliens, &'c. may be private Attor- 
s to deliver ſeifin, fo. 52. a. vide Of quere. 

he authority of an Attorney is twofold, expreſſed in his 
arrant, and implyed in law ; both which he muſt pur- 
z and If he do leſs, it is void. 12 Aff. p. 24- 

here1s adiverſicy between an Authority coupled with an 

eſt, and a bare Authority. fo. 52. b. vide, (9c. 
The Cuſtome that enableth the Lord of a Manor to grant 
reater Eſtate, enableth him to grant a lefler. Omne majs 


inet in ſe minus. H: 36. El.R. 492. Barnes B. R. 


letter of Attorney may be contained in a Deed of ſeoff- 
at, beginning, Omnibus Chriſt. fidel. &yc. for one continent 
y contain divers Deeds to ſeveral perſons : bur if it be by 
lenture, (9c. it is otherwiſe. 

hough the Attorneys warrant be general, to deliver ſei- 
: yet he cannot deliver ſeifin within the view; for his 
rrant 1s intendable (or implyed) in law, of an atual and 
preſs livery, and not of livery in law, P.3.EL.inC.B.mn 
ham's caſe. 
Oportet quod donationem ſequatur rei traditio, etiam in vita 


ratoris, ( donatorti. Brat. 1. 2. fo. 16. 


Therefore a letter of Attorney to deliver livery of ſeiſin 
r the deceaſe of the Feoffor, is void. But this is to be 
derſtood of ſole perſons, &yc. and nor of a Congregation 


ugregate of many perſons capable, 18 H. 8, 3. 11 H. 7.19. 


Sega. 
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SeF. 67. 

There be two kinds of Woaſts, viz. Volunta 
Afual , oz Permiſſive. Waſte may be done 1n houſe 
pong them down, or by ſuffering the ſame to be uno 
red. 

If the Tenant doe or ſuffer Waſte to be done in hou; 
if he repair them before any a&ion brought, there liet 
a&tion of Waſte againſt him ; but he cannor plead, qu 
fecit vaſtum , but the ſpecia) matter. 

Tf the Tenant build a new houſe it waſte, and! 
ſuffer it to be waſted, it is a new waſte, 42 E. 3. 21. 

If the Tenant ſuffer the houſes to be waſted, and 
fell down Timber to repair the fame, this is a double w 
44 E. 3:44. F.N.B. $9.8B, ; 

Note, there is a Waſte, Deſtrufion and Exile. 
properly 1s in houſes, gardens, and in Timber-trees, ethyl 
cutting of them down, or topping of them, or doing 
a& whereby the Timber decajes. The cutting of dead w 
that is, ub7 arbores ſunt aride, mortug, cave, non exiſtentes 
hemium, nec-portantes frudtus, nec folia in eſtate, 1s no W 
Dyer. 332. 

If the Tenant cut down underwood ( as he may by L 
yet if he ſuffer the young germins to be deſtroyed, 
deſtrugtion, 20 E. 3. Waſte 32. 10 H. 7. 2. | 

Exile or deſtruction of Villains or Tenants at will, or 
king them poor, where they were rich when the t 
came in, whereby they depart from their tenures, 1s W 
fol. 53. a. CF b. vide liby, 

If the eſtate of the reverſion continueth not, but 8 
tered, the ation of Waſte, for Waſte done before ( with" 
confiſts in privity ) is gone. | 

An aQion of waſte doth lie againſt the Aſſignees of tenſp! 
by the Curteſie, and of tenant in Dower, and againſt ther 
ſignee of the Guardian in Chivalry : in all other caſes the | 
tion of waſte ſhall be brought againſt him that did thew 
$2. 54+ 4» vide, &Cc, 
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n Infant, a Baron and Feme, ſha!l be puniſhed for waſte 
by a ſtranger 3 and ſo ſhall the wife that hath the eſtate 
arvivor, for waſte done by the husband 1n his life rime, if 
zgree to the eſtate. F.N. B. 36. b. 
a leaſe be made to A. for life, the remainder to B. for 
the remainder to C. in fee : After the death or ſurrender 
B, in the mean remainder, an Aion of waſte doth lie. 
if a leaſe for life be made,the remainder for years,the re- 
nc ou fee, an Aion doth lie preſently during the term 
mainder., ; 
ut if a man make a leaſe for life or years, and after 
t the reverſion for years, the leſſor ſhall have no Attion 
aſte during the years ; for he himſelf hath granted away 
reverſion, 1n reſpe& whereof he 1s to maintain his ARi- 
Otherwiſe it is, if he had made a leaſe in reverſion, 
ch had been but a future intereſt, &c. V:ae,&c, 4 E.3.18. 
tit. Waſte, 
0 Ation of waſte lieth againſt a Guardian in Soccage, 
an ation of treſpaſs : | Nor . aga!nit Tenant by Scature 
le, &c, or Elegit. Stat. Marlebriaze, cap. 17. F.N. B. 
E 


ee in the; Regiſter five-ſeveral writs of waſte 3 Two at 
Common law, for waſte done by Tenant 1n Dower, or the 


Mardian ; and three by ſpecial or ſtature Law, for waſte 


he 


"Fl 


ie by Tenant for life, for years, and Tenant by the cour- 

Qui heret in litterazheret in cortice.Vide,&c. As tenant for 
a year-is within'the remedy of Srat. Ghcica. 5, which gt- 
waſte againſt alefl-e for life or years. 

eflee for life, the remainder to him for 21 years, he hath 

h eſtates in him (o diſtinaly, as he may grant away eicher 

them: For a greater eſtate may uphold a lefſer, but nor 


nverſo. fol. 54+ b. 


f a man make a leaſe for life to one, the remainder to 
Executors for twenty one years, the term for years ſhall 
in him ; For even as an Anceſtor and an Heir are corre/a- 

4, as to inhericance (as if an eſtate for life be made to A.che 
rC- 
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remainder to B. 1n tail, the remainder to the right hej 
A. the fee veſteth in A. as if it had been limited to 
and his heirs) even ſo are the Teftaters and Executor 
relativa as to any Chatrel, 


_—— ——_— 


—— 


CHAP, VIE. 


Of Tenant at will, 


Set. 68.. 


FE Very leaſe at will muſt'be in law, at the will of both 
"4 ties. Poſſeſſio precaria C3 nuda 75 pro voluntate domi 
teſt revocari, fol. 55. 4. Fleta. h. 3. 

Tenant at will ſhall =p the crop which he ſows 
peace, albeit the leflor doth determine his will before 
ripe ; for that the Eſtate of the leflee is uncertain, and 
good for the Commonwealth that che ground be ſown. 
this is not onely proper to a leſſee at will ; but to every 
ricular Tenant rhat hath an Eſtate incerrtain. - 'And then 
if Tenant for life ſoweth the ground, and dieth, his 
tors ſhall have the Corn. And the fame law: is for leſſe 
years of Tenant for life. So1f a man 'be ſeiſed of Jar 
the right of his wife, &c. his executor ſhall have the ( 
But if husband and wife be joynt-renanrs of the land, a 
husband foweth the ground, and the land furviveth' tt 
wife, it is ſaid thar ſhe ſhall have the Com, Dyer, 316. 

But where the Eſtate! of the leflee being incertain! 
defeaſible by a right Paramount, or if the leaſe dete 
by the a& of the leflee, as by the Forfenure, Conditior 
There he that hath the right paramount, or that entret! 
any forfeiture, gc. ſhall have the Corn. fol. 58. b. 1. 5. 

If a difleiflor ſow the ground and ſever the Corn, 
the difſeiſſee re-enter , he ſhall have the Corn, becaul 


— , JJ” > Go + = 57jT =T 


4 


earreth by a former title, and (eyerance or removing offi 
$ 
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n altereth not the caſe; for the regreſs is a continuation 
Freehold in him 1n judgment, of law from the begin- 


the husband and wife make a leaſe at will of the wifes 
1, reſerving a rent, and the husband die, yet the leaſe 
arinueth. So if a Leaſe be made by two to two others at 
I1, and the one of the leflors or of the lefſees die, the 
eatwill is not determined, (9c. 0. 5. 10. Henſtead's caſe, 
, 269. b. 
Quandolex aliquid alicui concedit, concedere videtur (9 id fine 
; res tþſa eſſe non poteſt, 14 H. 8. 2. 
If the leflee ar will be diſturbed of his free entry, egreſs 
{ regreſs to carry away his Corn, (9c. he ſhall have his a- 
"n upon his caſe, and recover his damages ; for whenſoever 
law giveth any thing, it giveth alſo a remedy for the ſame, 
6. 4s 
any Inhabitant of Southwark having by cuftome a warring 
ce for Cattel,which being ſtopped, may have an aRﬀon. 5c, 


Se. 69. & Sed. 10, 11, & 72. 
Meſſuagium , containeth Buildings, Curtelage , Or- 
rds and Garden, A Precipe lieth not de Domo, but de 
ſſuagto, 
Nothing that is contrary to reaſon is conſonant to Law, 
$1 home fait un ft. de feoffment de terre,C9c. a un auter (5 de- 
er a luy le fait, mes nemy livery de ſeiſin, en ceo caſe le feoffee 
er, (5 tener a volunt, (Fc. 
The leſſor hath no remedy at all againſt Tenantat will for 
rmiflive Waſte, fo. 57. a. If Tenant at will grant over his 


nWſtate, and the grantee enter, he is a defſeifor, and the le(- 


may have an a&ion of treſpaſs againſt him, though the 

nt is void, for the will is determined. 
A Treſpaſs or Tranſgreflion paſſech that which 1s right. 
ranſereſſio eſt cum modus non ſervatur nec menſura : debet 
'm qualibet in ſur faFo modum habere, & menſuram. Nota, 
the loweſt offences there are no Acceſſories, but all are 
rincipals, as in Riors, Routs, Forcible entries, Cc. and fo 
in 
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in the higheſt offence, which is Crimen laſs Majeſtatis, t 
be no Accefſories; but in Felonies there be Acceſfories | 
before and after, | 

S1 le leſſor ſur ttel leas a volunt reſerve a Iuy un annual 
tl poit diſtr, per ſe rent arere, ou aver de ceo un attion de de 

Note, he may difſtrain, &9c. and yet it is no rent ſerv 
for no Fealty belongeth: thereunto, but a rent diſtrainable 
common right, fo. 57. 6. 

Tenant at will 1s always by right, and Tenant at ſuffe 
entreth by a lawfull leaſe, and heldeth over by wrong. 
vide diverſitatem. 

Note a diverſity between particular eſtates made by 
terrerenant, and particular eſtates created by a& in law; 
if a Guardian afrer the fu? age of the heir, continueth 
poſſeſſion, he is not tenant at ſufferance, but an Abator 
gainſt whom an Aflize of Mortdanc. doth lie, (9c. F.N 
I 96. 


——_— 


CHAP. IX 
Tenant by Copy. 


See. 73. 


Enantes per Copie de Court-Roll ont uſe dau. terres, & 
eux (F a lour heirs in fee, fee taile, ou a terme de vie 

a volunt le ſur. ſolong; le cuſtome d21 Many. 
Eundum wveteres aut ex ſcripto quz Bockland ; aut ſine ſer 
gui Folkland dicebatur, pyſtdebant. | 
Curia, Court 1s a place where Juſtice is judicially adm 
ſtred, and is derived 2 cura, quia in curiss publicis curas þ 
bant. Court Baron, ſo called of the Baron who 1s Lord 


che Manor, fo. 58. a. or for that it hath relation to the Fr 


holders. 


As there may be a Court Baron of Freeholders one! 


Wit 


1 
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ichout Copiholders, and then is che Steward the Regiſter; 
Fo there may be a cuſtomary Court of Copiholders onely, g5c. 
n is the Lord or his Steward the Judge. 
And when the Court Baron 1s of this double nature, the 
ourt Roll containeth as well matters appertaining to the 
uſtomary Court, as to the Court Baron. 
Manerium dicitur a manendo,ſecundum excellentiam ſcde; mage 
a fixa 0 ſtabilis. Et (ciendum eſt quod Manerium poterit eſſe 
r ſe ex plaribus edificiis coadjuvatuin ſive vills (f Hamlets 
edjacentibus. Poterit etiam eſſe Manerium (F per ſe oy cum pluri- 
bu vills, Of cum pluribus Hamletis adjacentibus, quorum nitl- 
um dici poterit Manner. per ſe, ſed ville ſue Hamlete, poterit 
tiam eſſe per ſe Manerium Capitale, ty plura continere ſub ſe 

aneria non Capitalia, & plures villas (y plures Hamletas qua« 
1 ſub uno Capite, aut domigie ſuv. BraRt. I. 4. fo. 212» 

Tenant for years, Tenant by Statue Merch. Staple, Elegzr, 
ardian in chivalry, &c. who are not properly ſeiſed bur 
poſſeſſed, are domin? pro temyare, not onely to make admit- 

ance, but to grant voluntary Copies of ancient Copihold 

znds which come into their hands. F9. $8. b, 

And in ſome ſpecial Caſe an Eſtate may be granted by 
opy, by one that is not dominus pro tempore, (Fc. As if the 
ord of a Manor, by his will in writing, deviſeth that his 
xecator ſhall grant the Cuſtomary Tenements of the Manor 
ccording to the Cuſtome of the Manor for the paymenr 

df his debts, and dieth, the executor having nothing in the 

anor, may make grants, &c. Conſuetudo, properly, ſigni- 
eth a cuſtome, as here, &c. Bur legally it fignifieth alſo 
Dolles, Murage, Pontage, (9c. 


Se. 74 and 75. 
Et tiel Tenant ne pott alien ſa terre per fait, (9c. Fo. 59. 4. 
Eur when a man hath bur a right to a Copihold, he may 
</elſe it by Deed or by Copy, to one that 15 admitted Te- 
040: de faftor l. 4+ 24 be Kire Of Queintons | 


C Fxis 
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" Foris facere 1. e, extra legem ſeu conſuetudinem facere, to d: 
a thing againſt or without law or Cuſtome, and that legall 
is called a forfeiture, F 

Si tiel tenant woit alien ſa terre aun aut. il covient, Cyc. & 
ſurrender les tenements en aſe” Court, Cc. en le main le ſignin 
al uſe celuy que at avera le ſtate, | 

Ils nont auter evidence concernant lour tenements, forſque | 
Copies des Rolles de Court. ? 

Of Fines due to the Lord by rhe Copyholder, ſome be h 
the change or alteration of the Lord, ard ſome by the char | 
of the Tenant; the change of the Lord ought to be by the 

AR of God,otherwiſe no Fine can be due, but by the change 
of the Tenant either by the AR of God, or bythe AR « 
the party a Fine may be due. Of Fines taken of Copyhd 
ders, ſome be certain by cuſtome, and ſome be incertain 
but that Fine though it be incertus, yet muſt it be ratzonabili 
Fo. $9. b, Vide, (c. 

The Lord of a Manor 1s deſcribed by Fleta, as he ought tt 

be, in theſe words Fleta, lib. 2. ca. 65. © 71. 

' In omnibus autem (y ſupra omnia decet quemlibet dominu 
verbis eſſe veracem, && in operibus fidelem, deum Qs juſtitiam 
mantem, fraudem tF peccatum odrentem,uoluntarioſque, malevoln 
O injurroſos contemnentem, Cy apud proximos pietatem wulrumy 
motibilem (75 plenum, ipſeus enim intereſt pottins conſilio, qua 
viribus uti, propriove arbitrio : -nom cujuſlibet voluntarit, juveni 
meneſtralli vel adalatoris, ſed juriſperitorum virorum fidelium 0 
honeftorum, && in pluribus expertorum conſilio, debet favere. 
bene fibi wult diſponere Gf families ſue, ſcire veram execut tone 
rerrarum ſuarum, neceſſarium erit, ut perinde ſciat quantitate 
ſuarum facultatum, (5 finem annuarum expenſarum. 

Nue omnia diſtinfe ſcribantur in membrans, ut perinde ſag 
ci vitam ſuam diſpmat (F facili convincat mendacia co 
flarirmum. 
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Tenant per de vergs. $1 


SeF. 16, and 97. 


If by Cuſtome, Copyhold may be intailed, the ſame by Nike 
cuſtome by ſurrender may be cut off, 
*® Some have holden that there was a Formedon in the deſcen- 
7 der at the Commonlaw. 10 E. 2. Formedon. 54, (Fc. 
* Sile ſignior ouſta tiels tenants,(5c. ils nont aut. remedy, forſque 
de ſuer a louer figniors per Petition; car auterment ils ne ſerrent 
ws dits tenants a volunt le Seignter, Cc. Mes Ie Seignior wotle en- 
= freind le Cuſtome que eft reaſonable en tiel caſe. Mes Brian. H. 
21 E. 4. dit que, tzel tenant per le cuffome patant ſes ſerviags ſoit 
gjef per ſe Seigntor, que i avera attton de trns. vers luy, Et 
iſnt Danby, M. 7. Ed. 4. dit, que le tenant per le cuſtome # cz- 
bien inheriter daver ſou ter ſalanque le cuſtame, come cefly que ad 
franktenement al common ley. 


CHAP. X 


Tenant per le vergs. 


Se. 18. 


Sy que neſt pas encounter reaſon pozt bien effr. admit 
ſeneſchallus 1s derived of Sein an houſe or place, and 
Sibalc. an Officer or Governour ; ſome ſay that Sen is an 
ancient word for Juſtice, ſo as Seneſchal ſhould ſignify 0fi- 
aarius Tuftitiz, In this place it ſignifiech an Officer or Ju- 
ſtice, viz. a Keeper of Courts, (7c. Fleta, lib. 2.ca. 65. De- 
| {cribeth his Office ar large moſt excellently, A 1 
| _Provideat ſibi Dominus de Seneſchallo circumſpeFo tv fidels, 
v7ro provido (F diſcreto ty gratioſo, humili, pudico, pacifico,0y me 
eſto, qut tn legibus conſuetudinibuſque provincie (F officio Seneſ- 

chalcte ſe cognoſcat {3 jura domint ſui in omnibus teneri affeFet, 
4tg 45 balliuas domint in ſuis erroribus oo ambiguis ſciat inftru- 
C 2 ere 


'82 Tenant per le verge, 


ere (y docere,queque egents parcere,(s qui nec prece vel pretio velit 
a tramite Fuſtitie deviare, C9 perverſe judicare, cujus officium 
eft, Cirias tenere Maneriorum Cy de ſubtrattionibus cenſuetudi. 
num, ſerviciorum, reddituum, fe?F ad Cur. Mercata, Molending 
domni UF ad viſiu francpledg : aliarumg; libertatum domino pers 
'tinentium inquirat, (Fc. 


SeF. 79. 
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Ballous, Bailiff ſignifieth a ſafe Keeper or proteor. Pre- 
Jedus or Prepoſitus, Reve, ſignifieth a diſpoſer or direRor, 
Vide Fleta, lib. 2. cap. 67. Where he treateth of the Office of 
the Bailiff, And cap. 69. Of the Office of the 'Revr, ar 
Neeve, (Fc. 

Ballivus autem cujuſcung; Manerii eſſe debet in verbo verax, 
CT in opere diligens QF fidelis, ac pro diſcreto appruatore cognituy 
plegiatus oo clericus, qui de communtoribus legibus pro tanto Offici 
ſuficienter ſe cognoſcat, QF quod ſit ita juſtus, quod ob vindiftan 
ſeu cupiditatem non querat verſus tenentes domint nec altos, (oc. 

Prepoſitus autem tanquam appruator CF cultor optimus,Cyc.Ds. 
?r.ino vel ejus Seneſchallo palam debet preſentari cut injungat 
*ffcium illud indilate, nn ergo ſit piger aut fomnolentus ſed efi 
.caciter (5 continue commodam domini adipiſct nitatur Cy exara 


re, (FG 


Se. 80, ty 31. 


Whatfoever is 'not againſt reaſon may well be admitted 
and allowed. This 1s not to be underſtood of every u 
tearned mans reaſon, but of artificial and legal reaſon wat 
zanted by authority of Law. Lex eft ſumma ratio, Fa. 62. 


Se. 81,82,83,%c. 
Tenant per le Cuſtome, gc. ſont appelles tenants per baſt 


Fenure , pur ceo que ils nont aſe" frankrenement per le courſe 
et common ley. Tiel tenant en aſe lieux doit repaire mes: 
| fans, 


Tenant per le verge. 83 


ſons, 4c. Auxt i ferra fealty. Mes Tenant a wolunt per Ie 
Common ley, nemy 3 Cf ſi tiel tenant que eſt ejus per Leaſe al 
Common ley mor. Cs ſon here enter, le leſſor avera aim de trns.. 
emis. Iuy 3 auterment eft de tenant a wolunt per le Cuſtome, (3c. 
7. Vide Diverſitat. (9c. 
Conſuetudo Manerii eft obſervanda. But if there be no Cu- 
ſome to the contrary,waſte either permiſſive or voluntary of 
a Copiholder, is a forfeiture of his Copihold. The doing of 
fealry by a Copiholder, proverth that fo long as he obſerves 
14 @ the cuſtome of the Manor, and payeth his ſervices; he hath 
or, a fixed eſtate, V7de Cook, Report, Itb, 4. fo. 21, 22, 23, Oe. 


lit 


z = 


Finis Libri Primi, 
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CHAF. 1 
Homage. 


Sea, 85. 


Omage eft /e pluis honourable ſervice, Y le plus 

humble ſervice de reverence, que franktenant” 

poit faire a Son Seignior, 1. It 15 moſt honou- 

rable, &c. For, honour plus eft in honorante, 
quam in honorato. 2. Ir is plazs humble de reverence, for 
the Tenant when he doth his Homage 15, diſcintus nad 
capite» Ad pedes domini ſuper genua projetus. Ambas 
janus vintas inter manus domin1 porrigit, & per verba 
«Fomn! ſupplici veneratione plena, he ſazth, jeo deveigne vo- 
fire home, &c. 

Deber quidem tenens * manus ſuas utraſque ponere inter 
manus utraſque domini ſui, per quod f1gnificarur ex parte 
domin! prote&io, defenſio,& warrantia 3. & cx parte tencntts. 
reverent-a & ſubje&1o. Fo. 65. 4. 

Homagium ligeum, 1s due to the King onely. 

The King is ſoveraigne Lord, or L574 parammnt, either 
mediate or immediate of all and every parccll of land nw 

C 4 rhe 


$4 Domave. 


the Realm; for all the Lands, &c. were originally derive; 
trom the Crown. 18 E. 3.35. ; 
Item videndum eſt quis poteſthomagium facere.Sciendug! 
eſt quod quiliber liber homo tam maſculus quam forming}? 
Clericus & Laicus, Major & Minor, dum tamen ele&i in 
- Epiſcopos, poſt conſecrationem hom. non faciant, quicqui(? 
f. cerint atte, ſed tantum fidelitatem. Conventus aurem ho? 
minum non faciet de jure ficut nec Abbas, nec Prior, «= 
quod tencent nomine alieno ſc. nomine Ecclefiarum. Mirras 
Cap. ts S, 2. & Cas 2. Seth. I. & 2. FO. 65. b.* © q 
Nl fane prudenti (ecit ratione vetuſtas. Fo. 65.4, | 
Nunquain proſpere ſuccedunt res humanz, ubi negligut# © 


».s 
” 
” 


Bo» 


tur divinz. Pol, 64. b. : a 
Sex horas ſomno, totidem des legibus #quis, 

Quatuor orabis, des Epulifque duas, ſe 

Qauod ſupereft ulrro facris largire caments. ul 


See. 86, ard 87. 

Nita, in old Books and Records, the Homage which @ tl 
Biithop, Abbar or other man of Religion doth, 1s called fea pi 
ry, ſor that it wanteth theſe words ( cieo deveign voſtre home 
Put yet in judgment of Law it is Homage, becauſe, he ſaith < 
I do to you homage, &c. and ſa of a Woman. 

Argumentum ab inconvenient! plurimum valet in-lege. 

Non folum quod licer, ſed quid eſt conveniens eſt conſid 
randum, nihil quod eſt inconveniens E licicum, 


SeF. 89, and 9o, 
'Nul fer. homage, mes tiel que ad eſtate in fee ſimple ou en jt 


taile, en ſon drt, dem. ou en droit dun auter. - 

St un home ad ſeverall tenancies queux il tient de ſeveral = 
ſergnieurs, per homage, donques quant il ft. homage a un des ſei vi 
wenrs, il dirra en le fine de ſon ke fait, ſalve la foy que 10K n 


d1y a nature ſeignieur le Roy ty a mes auters ſeignieurs. 

Non Corporation aggregate of many perſons capable} p 
ſhalt do homage 3 becauſe that homage muſt be done in per 
tgn, and a. Corporation, &c. cannot appear in perſon. 


Fealty. 85 


[3 Abbat'in mature of a ſole Corporation ſhall” do homage 3 
becauſe the Covent are all dead perſons in law. V7de, (5c. 
| 0, 66. b.,* hb. 4» IN L. 7T. TOs 

Contra negantem principia non eft diſputandums. 

A Parſon or Vicar of a Church that hath a qualified fee, 
and yet to many intents upon the matrer but an eſtate for 
*Flife, can neither recetve homage nor do homage, as a Biſhop, 


_«F&c. that a fee abſolute may. 


Tenant per le Curteſie, &c. ne ferre homage, &c. per ceo 
que 1 adonq; nad eſtate forſq; per terme de vie. Et Nota. 
He that cannot receive homage in reſpe& of the weakneſs : 


uk of his eſtate in the Seigniory, ſhall notdo homage if he hath - 


a like eſtate in the tenancy, fo. 67. 4. vide lib. &c. 

Primogenita filia tamtum faciet homagium Domino pro 
ſe & ommbus ſororibus ſais. Quia omnes ſorores ſunt quaſi 
unus hzres de una hzreditate, 14 #. 3. tit. Prerog. 5. 

Every tenant in common ſhall do ſeveral ſervices. 

If homage be parcel of a Tenure, it 15 a preſumption 


1 WF that the Tenure is by nights ſervice, unles the contrary be 


proved. 


 "_ 


CHAP. IL 
Fealty. 


SeF. 91, 92; 93, and 94 

Enant for years ſhall do Fealty, Littl. fo. 29. nu. 132. 
Sciendum eft quod non per procuratores nec per | . 
teras fierj poterit homagium, ſed in propria perſona tam do- 

mini quam rexentis, capi debet & fieri. Bra. lib. 2. fo. 8. 
Mes le Seneſchal del Court le Signicur ou Baylife poit 
. Purender fealtie. pur le Seignieur. Item tenant a terme. de 
vie ferre fealry & encore il ne ferre homage. Sic vide diverſs- 

tatem, 

C5 The: 


36 Eſcaage. 

The tenant muſt do fealty in perſon, becauſe he muſt þ 
fworn unto ir, and no man ean ſwear by the Common 
by Attorney or ProQor, fo. 68. 8. 

Whoſoever 1s above of x2 years, 1s to take thi 
Oath of Allegiance, and he is to be ſworn in the Tour 
unleſs he be within ſome Leer, and then in the Leer. 


dd — 


CHAP. IL 
Eſcuage. 


SeF. 94s 
COnmpun (id eft) ſervium ſcuri. 
) Nomina fineſcis perit cognitio rerum. 
Brafton ſaith, Item ſcutagium dicitur ue talis przſtar 
vitium milit 


pertinet at ſcutum quod aſſumitur & 
fol; 68. b. 

Every Tenure by Eſcuage 15 a Tenure by Knights ſervict 
Jed'non 6 comverſo. But note here the wiſdom of Antiqyit 
Mavult enim princeps domeſticos quam ftipendiarios bellicis ay: 
nere caſibus, lib. rub. | 

Quant le Roy fair royall voiage en eſcoce, &c, donque 
que tient per un fee de Chivaler,8c. covient erre oue le Rt 
per 40. jours, bien & convenablement array pur le guert 
& ſic de c#teris, &c. | 

In the ancient Treatiſe, De modo tenendi Parliamen 
rempore Regis Edw. filii Regis Echeldredi, it appeareth, Th 
- Comitatus (to wit) an Earkdom conſtat ex vigrnti feodis wnii 
militis, quolibet feads computato ad viginti libratas. Bari 
conſtat ex 13. feadis, (y 3. parte unius feod? militis ſe 
comput* prediftam ; unum feodum militis conſtat ex terris ad v 
lentiam, 20. |. fdl. 79. a. 

A: Marquidem conſiſts of the Revenue of two Baronie 
which amount to 800 Marks. And a Dukedom confifts df 

ric 


ih 


| Eſc HAPE. 8 7 
ke Revenues of two Earldoms, viz. 800 pounds per annum, 


, pl. 99» b. 


'3 0 


Note, That the relief of a Knight, and all above him 
hich be Noble, is the fourth part of their yearly revenue, as 
pf a Knight 5 1, which is the fourth part of 20 1. &c. 

Edward the eldeſt Son of Ring Edw. 3. called The Black 


Frince; was the firſt Duke in England after the Conqueſt ; and 


Lbert Vere Earl of Oxford in the reign of R. 2. was the ficſt 

arquis. Et Doeminus de Bellmonte was the firſt Viſcount 
created by King H. 6. 

A voyage Royal 1s not only when the King himſelf goeth 
> War, as Littleton here ſaith, but alſo when his Eieutenanr, 
vr Deputy of his Lieutenant goeth. 

He that holdeth by Caſtle gard or Cornage, holdeth b 
Cnights ſervice, and yet he ſhall pay no Eſcuage, becauſe 

holdeth not to go with the King to War. 

Sir Richard Rocgeſly Knight, did hold Lands at Seaton by 


WSergeantry, to be vantrarius Regis, the Kings fore Foorman 


#hen the King went to Gaſcorgne, donec per uſus fuit pari ſolu- 
tarum precii 4 d. that 1s, until he had worn out a pair of ſhoes 


FF of the price of four pence. 


And this ſervice being permitted to be performed when 
the King went to Gaſcozgne to make war, 1s Knights ſervice. 


See an ancient Record, Rot. de finibus Termino Mich.1 1.Edw.2, 


If the renant peravazle goeth with the King, it excuſerh' 
all the means,&c.For one tenancy ſhall pay but one Eſcuage, 


IN F.N, B. 83, 84+ 


© 


Se#. 96, 
Albeit the Tenure is, That he which holdeth by a whole 


Rnights fee ought to be with the King, &c. to do a corporal 


ſervice, yet he may find another able man to do 1t for 
him. But it may be obje&ted; That in ſome particwar 
caſes the renant might find a man, but not when he himſelf 
1s able without all excuſe or impediment. To this ir 1s an- 


ſwered, That ſapiens incipit 4 fine. And the end of this ſer- 
C6 vice 


$8 Eſcuage. 
vice is for the defence of the Realm, and ſo it. be done by a 
able and ſufficient man, the end 1s effe&ed. X 

2. Secing there are. ſo many juſt excuſes of the tenar 


it were dangerous, and tending to the hindrance of 1 
ſervice, if theſe excuſes ſhould be iſluable, Multa in jure c« 


muni contra rationem diſputandi pro communi-utilitate jutroduf 


ſunt, 


nant power, without any excuſe to be ſhewed, to find 
able and ſufficient man, and oftentimes Jura publics ex pr 
vato promiſcue decidi non debent. 

Prepoſtera lefio, tf prepropera praxis, are enemies tole: 
ing, fol. 10. b, 

Ceſlante ratione legis, cefſat ipſa lex. If Mayor at 
Commonalty convey over their Lands holden by Knig 
ſervice to any natural man and his heirs, now Homage-ward 
&c. belong. to the Tenure, &c. 

Note, That every Biſhop in England hath a Barony, a 
that Barony is holden of the King in Capite, and yet ti 
King can neither have Wardſhip or relief. 

Nemo militans Deo implicetur ſecularibus negotiis. 

Ferdwit in Saxon' ſignificat quietanciam murdri in exe 
cicu. Worſcot ſignifieth, Liberum efſe de oneribus armoru: 
fo. 71+ a. Fletalib, 1. Cap. 42. 

Miles hzc tria curare debeat, corpus. ut validifſimum t 
pernicioſifſimum habeat, arma aprta ad ſubita imperia, cztet 
Deo & Imperator1 cure efle, L'vius, 

Sapiens non ſemper ita uno gradu, ſed una via, non ſe m 
tat ſed aptat. Qui ſecundos optat-eventus, dimicet arte nc 
caſu, In omni conflitu non tam prodeſt multitudo qua 
yirtus. Vegetius. 

Eſt optrmi ducis ſcire & vincere, &. cedere prudents 
rempori. Multum porteſt in rebus humanis occafio, plurimun 
in bellicis. Polybius. 

Quid tamneceſlzrium eſt quany tenere ſemper arma quibu 
rcaus cle poſits. Vegetius. 

Concerning the potnt-1n. Law demurred n judgment in 

the 


3. Botl- Littleton and the book in 9 £4. 2. giveth the ul 
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Eſcuage. $9 
he 7 Ed: 3. here mentioned by Littleton. The Law accounts 
th the beginning of the 4o dates after the King entreth in- 
> the Foreign Nation, for then the Wir beginneth, ggc. 
ide, KC. ; 

The knowledge of the Law is ike a deep Well, out of 
{hich each man draweth according to the ſtrength of his 

Fown underſtanding. And as the Bucket in the depth iscaſi- 

ly drawn tothe uppermoſt part of the water (for nullum ele- 
mentum in ſua proprio loco —_ ') but take it from the wa- 
ter, it cannot be drawn up but with great difficulty ; for al- 
beic the beginnings of this ſtudy ſeem difficult, yet when the 
Profeſſour of the Law can dive into the depth,it is delightfull, 
eafie, and without any heavy burthen, ſo long as he keep 
himſelf in his own proper element. Fuſtictariz de banco,&c. 
Communia-placita non ſequantur Cur' noſtram ſed teneantur in 
aliquo certo loco. Mag. ta. 

He which demurreth in law, Moratur, or Demoratur in lege. 
Matters in Law are decided by the Judges, and matters in 
fa& by Jurles. Now as there is no 1fſue ypon the fat, bur 
when it is joined between the parties ; ſo there is no De- 
murre in law, but when Kk 1s joyned, &c. Vide (9 quere, 
ol. Tl. b; | 
p In ſome caſes a man ſhall alledge ſpecial matter, and con- 
clude with a Demurre ; as 1n an a&ton of Treſpaſs broughr 
by I. S. for the taking of his Horſe, the defendant pleads 
that he himſelf was poſſeſſed of the Horſe, untill he was 
by one I. S. diſpoſſefied, who gave him to- the Plaintiff, g9c. 
the Plaintiff ſaith, thar 7. S. named in the Bar, and 7J. S. 
the Plaintiff, were all one perſon, and not diverſe; and to 
the Plea pleaded by the Defendant in the manner, he de- 
murres in law, and the Court did hold the Plea and De- 
murrer good, for without the matter alledged he could not 
demurre., Now as there may be a demurre upon Counts 
and Pleas, ſo there may be of Aid, Prior, Voucher, Reſceit, 
Waging of Law, 9x. There is ageneral Demurre, that is, 
ſhewing no cauſe ; and a ſpecial Demurre, which ſheweth 
the cauſe of his Demurrer. Alſo there is a Demurr upon 


pleading, 


90 Eſcnage. 
pleading, &c. and there is alſo a Demurre upon Evideng 
Vide Li . fol. T2. -I 


SeF. 97, 98 and 99. 
No eſcuage was aſſeſſed by Parliament fince the eight 
year of the reign of Edw. 2+ L, 72. b. 
Quemadmodum incertitudo ſcutagii facit ſeryitium mil 
tare, ita certitudo ſcutagh facit ſocagium. 


Si home parle generalement deſcuage, 11 fer. entend' 8 


deſcuage noncertaine que eſt ſervice de Chivaler, & tic 
cſcuage trait, a luy homage, & fealty, car fealty eſt incide 
a chele maner de ſervice forſq; a le tenant in Frankalmoig 
'Verba #quiyoca & in dubio poſita intelliguntur in dignic 
& potent1ori ſenſu. 

Tenure in capite ex vi termint, is a Tenure in Grofs, at 
it may be holden of a ſubje&, -bur being ſpoken generalf 
it js ſecundum excellentiam, intended of the King, for he \ 
caput reipublice, fol. 73, a. Eſcuage can be afſeſfled only þ 
Parliament, and not by the King, 


. SeF. tor. 

Les ſeignieurs poient diſtrein per Eſcuage afſefl, per Pa 
lament, ou ils en a(c' caſes purront au. breve le roy dire&' 
yiconts de in les counties, &c. de levier tiel Eſcuage per euy 
Vide de Regiſt. 

Writs are the foundations whereupon the whole Law dot 
c_ Fitzherbert in his Preface to his Nat. Br. 

eve ficut regula juris rem quz eſt breviter enarrat, nc 
ramen ita breve efle debeat quin rationem & vim intentions 
contineat. Bra#,. ib. 5. fo. 413, 8c. 

Of Writs ſome be Original, and ſome be Judicial. 

Alſo of Originals, Quzdam ſunt formata ſub ſuis cafibw 
& de curſu, & de communi confilio totius regni concefla & 
approbata, quz quidem nullatenus mutari poterint abſq; 
conſenſu & voluntate Eorum 3 & quzdam ſunt Magifſtralia 
& (zpe variantur fecundum varietatem caſuum, fa&torum & 

quzrelarium. As Ations upon the Caſe, which wary, Kc, 
cem 


; 
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Eſcuage. 01 
m brevium originalium, alia ſunt realia, alia perſonalia, 
i2 mixta» Item, &c. alta ſunt patentia five aperta, & alia 
lauſa. - 
Certain ir is that the Original Writs are ſo artificially and 
iefly compiled, as there 1s nothing redundant or wanting 
them z of which one ſaid, That it was impoſlible tocom- 
nd ſo much matter, fo perſpicuouſly, in fewer words. 
Brevia judicialia ſzpius variantur ſecundum varietatem 
lacirorum proponentis & reſpondentis. 


SeF, I'OJs 


. Mareſchallus exercitus, in Saxon Mariſchalk, 1. e. equitum 
Magiſter. nag is either derived of Mars, or of Marc an 
orſe, which tignifieth in the Saxon tongue a Maſter or 


DVernour. 

I read of fix kinds of Certificates allowed for Tryals 
by the Common Law : The firſt whereof Z:ttleron ſpeaketh, 
In time of War out of the Realm by the Marſhal, &c. 2. In 
ime of Peace out of the Realm.' As if it be alledged in 
woidance of an Outhwry, That the Defendant was in Pri- 
ſon at Bourdeaux, 8c. it ſhall be tryed by the Certificate of 

Mayor, 8c. 2 E. 4 I b. 4 E. 4- 10. 3, For matters with- 
Win the Realm, 5 E.4.30. the Cuſtome of London ſhall be cer- 
tified by the Mayor and Aldermen by the mouth of the Re- 
corder. 4+ By Cerrificate of the. Sheriff upon a Writ to 

direed, 10 #. 10. in caſe of Privilege, if one be a 
Cirizen or a Foreigner. 5. Tryal of Records by Certificate 
of the Judges in whoſe cuſtody they are by Law, All theſe 
be in Temporal cauſes. 6. Fn cauſes Eccleſiaſtical, as loyal 
in Marriage, general Baſtardy, Excommengement, Profeſ- 
fron, (gc. which are to be tried by the Certificate of the 
Ordinary, ; 

Alfo if a Subje& of the King be killed by another of his 
Subjects out of England, in any Foreign Country, the wife, 
or he that is heir of the dead, may have an Appeal for this 
Murther or Homicide before the Conſtable and the Marſhal, 


whoſe 
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whoſe ſentence is upon the Teſttmony of Witneſſes or Ce 


bate, fo. 74+ 4. vide lib, Stat. 1 H. 4+ (a+ 14+ 13 He 4 fil, 
&Cc. Anno 25 El, &c. 


CHAP. IV. 
Knights ſervice. 


SeF. 103. 
 n_ per. homage, fealty & eſcuage eſt a tener 
ſervice de Chivaler, & trait a luy gard, mariage 
reliefe. 

Si hzreditas teneatur ſervitium militare, tune 7 
leges-infans ipſe, & hereditas ejus, (5c. per dominum fer 
iljus cuftodientur, g9'c. Forteſcu. ca. 44- 

Auda&er quilibet facit quod ſe ſcire non diffidit, 

Amongſt the Laws of St. Edward the Confeſſor, it is ti 
provided ; Debent enim.univerſi liberi homines, g9c, ſec 
dum fozdum ſuum, 8 ſciendum tenementa ſua arma habe 
& illa ſemper promprta conſervare ad tuitionem regni, & 
vittum dominorum ſuorum juxta przceptum domini FE 
explendum &.peragendum, Lambert fo. 135.4. 

And William the Conqueror confirmed that Law, (5c. 

And therefore if after the Lord hath the Wardſhip of t 
body and\Jand, the Lord doth releaſe to the Infant his rig 
in the Seigniory, or the Seigniory deſcendeth to the Infa 
he ſhall beout of Ward, gc. for he was in Ward in reſpt 
he was not able to do thoſe ſervices which he ought to dot 
his Lord, which now are extin&, && ceſſante cauſa, ceſſat ca 
ſatum, fol. 76. a. 

Regularly there be fix incidents to Knights ſervice, ut 
Two of Honour and Submiſſion, as Homage and Fealty,; anc 
four of Profit, as Eſcuage, Ward, Marriage and Relief, 

Alſo- there be other incidents to Knights ſervice _ 

t 
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'Conlificſe ; 25 aid per faire firx Chivaler, and aid per file marrer, &c, 
fol, WI Relevium is derived from Relevare ; Quia hareditas quz 
ens fuir per anrecefloris decefium, relevatur in manus hz- 
dum, & propter faRam relevationem facienda erit ab hz. 
de quzdam przſtatio quz dicitur relevium. Bra#?.11h.2.ca. 

6, fi. 84+ By cuſtome the heirs of him that holdeth 1n So- 

ge may be in ward, * By the common Law, the heir 

all- not be in ward, unleſs he chim as heir by deſcent. 
de Libr. | 

In many Caſes the heir ſhall be in ward, albeit the Te- 

nt died not ſeiſed, Gyc. nor in the Homage of the Lord. 

But if one levy a fine executory (as ſur grant and render) 

5 4 man and his heirs, and he to whom the Land 1s granted 

id rendred, before execution dieth, his heir being within 

peentreth, he ſhall not be in ward, for his anceſtor was ne- 

er * renant to the Lord, Vide, &c. 

If the diſſcifie die, his heir being within age, the Lord 

Il have the wardſhip of the heir of the body of the diflet- 
ee ; and if the difleifor dieth ſeiſed and his heir within age, 
he Lord may ſeiſe the wardſhip of his heir alſo, and of the 

nd alſo, &c. Vide, &e. 

For the eaſe of the heir, and for avoiding of danger, (5c 

he heir for the meſt part ( after his full age ) ſueth out 2 
pecial livery, which containeth a beneficial pardon, (9c. 

0. 97» as Vide & quzre. 

A common perſon ſhall have nothing in ward but that 
yhich 15 holden of him. Bur the King by his Prerogative 
ſhall not onely have ſuch lands, &c. which the heir of his 
Tenant by Knights ſervice in Capite holdeth of others, bur 
ſuch 1nheritances alſo as are not holden at all of any, as rent- 
charges, rent-ſeck, Fairs, Markets, Warrens, Annuities, &c. 
Fo. 78. a. Scamf. pr. Fo. 8.* 

The Law.is changed, fince Lz#tleton wrote in many Caſes, 
both.for the marriage of the body, and for the wardſhip of 
the Lands, and a far greater benefit given to the Lords, 
than the common: Law gave them, and ſome adyantage gi- 
yen. to the heirs, which before they had not. 

As 
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As if the Father 1d made an eſtate for life or a gik 
taile of Lands holden by Knights ſervice to his eldeſt $ 
&r other heir apparent within age, the remainder in Fee 
any other, and dyed, the heir ſhould not have been in v 
for this was out of the Stat. Marlebridge : Burt at this dayt 
heir ſhall be 1n that caſe in ward for his body and a third p 
of his land. So if the Father had infeoffed his eldeſt $ 
within age and a ſtranger, and the heirs of the ſon,and die 
the ſon ſhould have been out of ward ; but at this day 
ſhall be in ward for his body, and for a third part of his me 
ty. Fo. 58. a. Vide, 8c. 

The benefirs that grew to the ſubje& by as of Parliamen 
were, that tenants in Fee ſimple, might deviſe their lar 
in ſuch manner and form, ('c. Alfo that the Father mig 
infeoffe his eldeſt Son or other heir lineal or collate 
holden by Knights ſervice, and two parts of the Land 
be out of ward. Lb. 8. fo. 83. & fo. 163. 

And both the Statute of 32 and 34 #. 8. Concernir 
Wills and Wardſhips are many waies prejudicial to ti 
heirs : as, if Tenant by Knights ſervice make a Feoffm 

' In Fee to the uſe of his wife and her heirs, or to the uſe 
a younger Son and his heirs, or wholly for the payme 
of his debts. In theſe caſes, although nothing art all of t 
Lands fo holden deſcend to the heir, but he is diſherited « 
the ſame, yet his body ſhall be in ward. 

In fato quod ſe habet ad bonum & malum, magis de he 
no, quam de malo lex intendit. Lex intendit vicmum vi 
cin! faa ſcire. Nulla impoſſibilia aut inhoneſta ſunt preſw$* 
menda, vera tamen & honeſta, & poſſibilia, Lex ſemper 
intendir quod rationi convenit. By intendment of Law the 
heir 1s not able to do Knights ſervice before his full age « 

21 years, and therefore hath a guardian, (9c. 

A woman hath ſeven ages for ſeveral purpoſes appointed 
to her by Law : as, ſeven years for the Lord to have aidÞ3 
pur file Marr. Nine years to deſerve Dower, 12 years to con- 
ſent to marriage, untill 14 years to be in ward, 14 years F* 
to be our of ward, if ſhe artained thereunto in the ble of i 
- her 
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anceſtor; 16 years for to tender her marriage if ſhe 
er the age of 14 at the death of her Anceſtor, and 2r1 
to alienate her Lands, goods and Chattels. Fo. 73. b. 

HB. 6. 40. Bratt. l. 2. c. 37. 
man alſo by the Law for ſeveral purpoſes hath divers 
aſſigned unto him, vx. 12 years-to take the oath of 
Weegiance in the Torn or Leet, 14 years to conſent to 
die@rriage, 14 years for the heir in ſocage to chuſe his guar- 
y Wien, and 14 years is alſo accounted his age of diſcretion, 
lis years for the Lord to have aid pur farre fity Chtvaler : un- 

r 21 to be in ward to the Lord by Knights ſervice : under 
1enifh@ to be in ward to guardian in ſocage: 14 to be out of 
andWrd of Guardian in Socage, and 21 to be out of ward of 
whuardian in Chivalrie, and to alien his Lands, Goods, and 

Is. 34+ E. 1. St. 3. F. N. B. 202. : 
Bur put caſe the Lord cannot have the wardſhip of the 
and, as if the Lord before the age of 14 grant over the 
ardſhip of the body, the grantee cannot have the two years 
uſe he cannot hold over the Land, and the Lord which 
the wardſhip of the land only ſhould loſe the benefit of 
two years, becauſe he hath the lands only, and cannot 
der any marriage, therefore in this caſe the heir female 
all enter into her land at her age of 14 years. 

Ceſſante cauſa ceſſat efſe#s ; to ceſſante ratione legis ceſſat 

nefictum legis. Vide, &c. 

Tf the Lord tender a convenable marriage to the heir 

thin the two years, and ſhe marry elſewhere within thoſe 

wo years, the Lord ſhall not have the forfeiture of the mar- 

ze, for the Statute giverh the two years only to make a 

ender : £76, 6. fo. 71. Lord Darcies Caſe. And if after ſuch 

ender, &c. the heir female refuſech, then the Lord ſhall 

old the Land untill her age of 21 years, and further untill 
1Þ'< hath levied the value of her marriage. Statute of Weſt. r. 
B31. Aſs. þ. 26. 

The tender of a marriage to an heir female before the age 
of 14 is void (z.e.) where the Lord may hold the Land for 
Wte faid two years, for then the Statute appointeth the 
| time 
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time of tender; but where the Lord cannot have 
years he may tender, &c, Art any time after the age of 
and before 14. for ſo he might have done at the conu 
Law. L. 6. 71. Darcy. Le Seignor. naua les 2. ans apres les 
ans,mes hou Þ heire female eſt dens F age de 14. ans nient mi 
al temps de Mart ſon Anceſtor. 


SeF. 104, and 105. 

The time of agreement or diſagreement, when they 1 
ry 7nfra- annos nubiles,is for rhe woman at 1 2,0r after, and 
the man at 14 or aſter, and there need no new marriage 
they ſo agree, bur diſagree they cannot before, (4c. Bub1 
man of the age of 14 marry a woman of the age of 10, at 
age of 12 he may as well diſagree, as ſhe may, though 
were of the age of conſent ;- becauſe in contra&s of Mat 
mony either both muſt be bound, or equal ele&ion of di 
greement given to both, and fo & converſo, if the woman be. 
the age of conſent, and the man under. , 

Dominus non maritabit minorem. in cuſtodia_ſua. niſi ( 
mel. Fo. 7 9. b. Vide, &c. 


SeF. 107, and 108. 

Per le ſtat. de Merton. ca. 6. nul —_— eſt, mes | 
celuy que-eſt en gard E marie deins lage de 14. ans. 

There' be four kinds of diſparagements. 1. propter viti 
animi, 2. Sanguinis, 3. Corporis. 4» propter jatturam 
vilegii. Vide Libr. 

Of diſparagements at large, Vide Ltby. 1n- Fo. 80. &c. 

Magna Charta, 1s, Charta libertatum ; magnum in par 
Et magna fuit quondam magng. reverentia Charte. Peri 
ſum exiſtimo quod bonorum wiror.. non comprobatur exem| 
Uſage is a good 1nrerpreter of Laws, (9 non uſage is an it 
tendment that the Law will not bear it. 


SeF. 110, and 111. 
It 15 1n the eleftion of the Lord, whether. for the ſingle v 
lue the Lord will tender a. marriage or no; for he ſhall hex 
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ſingle value without any tender. L7b. 6, fo. 70. L. Darcies 


the heir male before any tender, marricth himſelf with- 
le age, he ſhall pay bur the ſingle value of the marriage - 
may 82. b. Vide Libr. 
that holdeth by Caſtlegard, holdeth by Knights ſervice. 
not by Eſcuage; for Eſcuage is due when the King ma- 
a voyage royal out of this Realm, and rhe Tenant ma- 
h default,bur Caſtlegard 15 to be done within the Realm, - 
L, 4- Luttrels Caſe, and /. 6. Gregories Caſe. 
Relief is no ſervice, but an improvement of the ſervice, 
an incident to rhe fervice, for which the Lord may 
rein, but cannot have an ation of debt; but his execu- 
or Adminiſtrators may have an a&ion of debt, and can- 
US: diſtrein. 
A Knights Fee confiſteth of 20 / land, and he payeth for 
relief for a whole Knights Fee,the fourth paic of his Fee, 
xz, Five pound, and fo according to the rate. In ſome caſe 
heir ſhall pay relief, when he was within age, at the 
ne of the death of kis Anceſtor. The Lord upon every 
at ought to have cither wardſhip or relief. Fo, 83. b. 
&C, 
And in ſome caſe one Lord of the heir of one Tenant 


all have both wardſhip during his Minority, and relief at 
$ full age. V7de, lib. &c. | 


Se. 114» 
Nul ſer. ingard de fon corps a aſcum Seignior.,utuant ſon pier $c. 
WW. 34. 4, 

Where the Lord hath a double intereft in the wardſhip 

the body, one as Lord, and another as Father; in that ca'e 

* wardſhip by reaſon of nature cannot be waved, and 
aim made in reſpe& of the Seigniory. Vide [zb. &c. 35. H. 
+ $5. b. 5.fo. 13. Calvins Caſe. 


} 


Se. 115, and 116. 
. L' eftatute de ann. 4. H. 7. ca, 1% 4onel: Gardianſhip de! 
| ; ſicorne del ſeiſin in demeſne, 
Gar* 


- 
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Gardian en droit en chivalry eſt lou le Seignior. E. ei 
ard de terre 8 de ! heire per cauſe de lon Seigniory.Me 
111 grant le gard, 9c. le grantee eſt appell gardian en 

Fol. 85. a. Bra. grant. 85 Dyer 371. 381. 

If a man make a Leaſe for years of a villeine, this c; 
be done without Deed, neither can the Leſſee aſlign it 
without Deed; becauſe it 1s derived out of a Freehold 
lieth in grant: but the wardſhip of the body is an orip 
Chattell, during the Minority derived out of no Free 
and therefore as the Law createth it without Deed, ſo it 
be aſſigned over without Deed, the wardſhip of an Ad 
ſon =_ be granted without Deed. Cauſa qua ſupra. 
Diver. 
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CHAP.-Y. 
Socage. 


wa 


Se. 117. 
CI rerum ex quibus aliquid exquiritur nihil 
culruca melius, nihil uberius, mihil dulcius, nihil | 

ro homine dignius. Cicero /zb. r. offic. 
Virg. O Fortunatos nimium, ſua fi bona norunt 
Lib. L. Agricolas, quibus ipſa procul diſcordibus arm) 
Georg, Fundit humo facilem vitum juſtiflima tellus, 

Nullum laborem recuſant manus quz ab aratro ad 4 
transferuntur, (4c. Fortior autem Miles ex confragoſo w! 
ſed -y un&us, & nitidus in primo pulvere deficit. Senec 7 
Epiſt. 

- the Book of Domeſday, Land holden by Knights ſerif” 
was called Taniland, and Land holden by Socage, was calf * 
Reveland. Fo. 86. a. | 
' Note, that the legal ſignification of (agium_) in compolifſe< 


on termineth ſervice or duty, as Homagium, the ſervice mo 
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Me man, &c. Vide Libr. a woundy miſtake (/ignum pro ter- 


"4 donationibus autem feoda militaria, vel magnam ſer- 
antiam non continentibus oritur nobls quoddam nomen 
nerale, quod eſt ſocagium. | 
It is a preſumption where homage is due, that the land35 
plden by Knights ſervice. 


SeF. 118. and 119. 


Home pait tener per fealty tantum, QF eſt a tener en Socage 
ar cheſcun tenure, que neſt pas in Chtvalry eft tenure en Socage. 
ere Littleton ſpeaketh of Tenures of common perſons, for 
rand Serjeanty 15 not Knights ſervice, and yet 1s not a 
enure in Socage, Vide, (Fc. And note, That ſome Te- 
ures in Socage are named 4 cauſa, and ſome and the greater 
wrt ab effeu. 

Socagium idem eſt quod ſervitium Socz, & Soca idem 
ſt, quod caruca. f. un (oke, ou un carve. 

AS carucata terre, a plough land may contain houſes, mils, 
ſture, meadow, wood, gFc. as pertaining to the ptough, ſo 
der the ſervice of the Plough, all ſervices of tillage or 
$bandry are included. 

Although the cauſe whereupon the name of Socage firſt 

rew be taken away, yet the name remains the ſame 1t hath 

n, and is uſed to diſtinguiſh this Tenure, from a Tenure 


dy Knights ſervice. 


Nomina fi perdas certe diſtin&io rerum perditur, 


Sef. 120, and 121. 
Eſcuage certain, is not zn re? veritate ſervit” ſcuti, which-is 
0 be done by the body of a man 3 bur it is ſervitium Cru- 


ne, of money, which 1s to be drawn out of the purſe, and 
it 15 in effe& a Tenure 1n Socage. 


If a rent be paid for Caſtlegard, it is clear a Socage 
enure; but if a (umn groſs or other thing be voluntarily 


2 (paid or given by the tenant, and voluntarily received by 


i Lord in lieu of Caſtlegard, yet the Tenure by Knights 
ſervice 
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ſervice remaineth, vide lib, 4. fo. 88. in Lutterels Caſe. 
Rent ſervice 1s accompanied with ſome corporal ſeryj 
as fealry at the leaſt, Se#. 122, 


Se. 123. | 

If lands holden in Soccage be given to a man, and! 
heirs of his body, and he diecth, his heir within age, thene 
Couſin of the part of the father, albeit he be worthier, ( 
not be preferred before the next Couſin of the part of 
mother ; but ſuch of them as firſt (eiſeth the heir ſhall h 
his Cuſtody, fo. 88. 4. 

If A. be Guardian in Soccage of the body and lands 
B. within age of 14 years. A. ſhall be Guardian per cauſe 
gard, Bur an Infant, &c. that is not in the cuſtody of a 
rher, cannot be Guardian en Soccage,becauſe no Writ of k 
count lieth againſt an Infant. 

Alium regere non poteſt, qui ſeipſum regere non nouit, Brat 
lib. 2. fo. 88. 

Minor minorem cuſtodire non debet, alios enim preſun 
tur male regere , qui ſeipſum regere neſcit , Fleta lib. 
CAP. 10» | 

," Jn fokmamit ſub cuſtodia capitalium dominorum non en 
ſed ſub cuſtod” conſangurneorum ſuorum propinquorum, hoc eſt, + 
rum qui conjuntti ſunt jure ſanguinis, Cy non jure ſucceſſiai 
ex parte quor' non deſcendit hereditas, &c. 

Hereby not only an immediate deſcent, but all poſſibil 
of deſcent is excluded. V7de /7b. fo. 88, b. ' 

The father Guardian in Soccage muſt by law be accout 
able to the ſon, both for his marriage, and alſo for the pri 
fits of his lands, which he ſhould not if he had the cuſtod! 
Go. in this caſe as father 1n reſpe& of nature. 

And the a& of the law never doth any man wrong ſic ui 
drverſitatem, 8c. 

Guardian 1n Soccage ſhall nor forfeit his intereſt by ou: 
lawry or attainder of Felony or Treaſon, becauſe he hat 
nothing to his-own uſe, but to the uſe of rhe heir. 


Legitind 
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 Legitima etas,as the Statute of Merlebridge, 52 H. 3. ſpeak- 
eth; or plena etas, as the Writ of Account doth render it, 
are to be underſtood ſecundum ſubjeffam materiam, that 1s 
of the heir of Soccage land, whoſe lawfull and full age as to 

Guardianſhip is fourteen years. NE | 
S* And as to the eciral of the Statute, it 1s evident, That 
an ation of Account did lie againſt Guardian 1n Soccage at 
the Commonlaw, V7de Iibr. fo. 89. a.* 

If the Guardian receive the rents and profits, &c. and he 
be robbed without his default or neg|1gence, he ſhall be 
diſcharged thereof, Burt otherwiſe 1t 1s of a Carrier, for he 
hath his hire , and thereby implicitely undertaketh the ſafe 
delivery of the goods delivered ro him. MH. 3g. Elx. znter 
Wodlief & Curtets, : 

Note, it is neceſſary for any that receiveth goods to be 
kept, to receive in this ſpecial manner, uz. To be kept as 
his own, or to keep them at the peril of the owner. To be 
kept, and to be ſafely kept, is all one in Law, ſic vide diver- 
fit. Paſcha, 4.3 Eltz. Southcote and Bennet. 

The Guardian en Soccage ſhall account for the marriage of 
the heir: ſo for ſo much as any man bona fide had offered for 
the marriage unto him. 

Le enfant al age de 18 years poit faire ſon teſtament, (5c. 

Nota, Executors could not have an aRion of Account at 
the Commonlaw, in reſpe& of the privity of the Account 
but the Starure of Weſtm. 2. cap. 23. hath given the ARion 
of Account to Executors, the Statute of 25 Ed. 3. cap. 5. to 
Execwors of Executors, the Statute of 31 Ed. 3. cap. 11s 
to Adminiſtrators. 

The Guardian en Socage is bounden by Law, That the heir 
be well brought up, and that his Evidences be ſafely kept, 


Set. 124. and 125, 


Sed quere ſi apres lage de 14 ans, Cyc. This quzre came not 
out of Littletons quiver ; for it is evident, That after the age 
of 14 years, Gardian en Socage —_ be charged Bayliff ac 

| any 
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.any time when the heir will, cicher before his age of 21 years, 
or after. 

Guardian en Chivalry ad le gard a ſon proper uſe, fy Gardt- 
an en Soccage, nad le gard a fon uſe, mes al uſe del heir. 


Et fi Gardian en Soccage devie devant aſc" account fait per luy 
al heir, ae ceo le here en ſans remedy, per ces que nul bye. de ace © 


compt gift tenus les execut* ſino pur le roy tautſolement. 


For albeit in an ation of account againſt a Gardian in ſoe« q 


-cage, (Fc. rhe defendant cznnot wage his Law, yet in reſpe& 
-of the privity of the matters of account, and the diſcharge 
reſting in the knowledge of the parties thereunto, an a&ion 
-of account lieth not, (Fc. but that is holpen by Statute, 
Vide, (oc. fo. go. b. Rot. Parl. 50. E. 3. nu. 123. 

The King's Treaſure is Firmamentum belli, &y Ornamentun 
«cis. Nullum tempus occurrit Regt. 

Prerogative extends to all Powers, Preheminences and 
Privileges which the Law giveth to the Crown. Stan, 
Prer. $+. 19» 


SefF. 126, & 127, 128, 129. 


Le'ftr. auna del heire fon tenant pur relicf, tant come le 
rent amount que 11 paya per an, ouſter le rent, gc. 

:Of corporal ſervice, or labour or work of the tenant © no 
relief 1s due, but where the tenant holdeth by ſuch yearly 
rents or profits which may be paid or delivered. 

Ecle fnr. poit incontinent diftreine per relicfe ; ſinon que 
Il ſoit tiel ſervice , que neſt donques an efſe, ficome le te- 
Rant tient per un proſe, & devie en yuer, (9c. 

For Flowers, that are fru&#us fugaces, cannot be kepr, and 
therefore are not to be delivered ill the time of growing; 
{otherwiſe it is of Corn, (Fc.) 

Lex fpe4at nature ordinem, non cogit ad impoſſibilia, 

TJopoſſibile eſt quod nature rei repugnat. 


Sed. 130, & 137, 132. 
left reaſon-que le far. 8 ſes heires ont alc? (eryice fait a 
CuK 
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me prod & teſtifier que la terre eſt tenus de eux, fol. 
| 2+ | | 
1 is An Efcheart is a-ca{ual profit, quad acridit damino ex even- 
tn, Cf ex infperato, - 
9” Separable, as rents incident to Rever- 
* Of incidents there ftons, g5c. 
= - betwo forts, {. ) Inſeparable, as Fealty to a Reverſion 
"8 - or Tenure, 
i - Where the Tenure is by Fealty onely, there ts no relief 
eW due, fol. 93. a. Vide L716. | 
'. Lellee-per ans ferra fealty al leſſor, per ceo que i! tie! de 
»& luy auterment eſt de tenant a vyolunt ; car il nad af ſure E- 


ſtate. 
4 And becauſe the manner of an oath muſt be certain, there- 
fore renant at will ſhall not do fealty. 
0 . 
CHAP. VL ; 
: Fr ankalmoigne, 
SeF. 133. 


Regular, and they live under certain Rules, 
| 2 and have yowed three things; True Obe- 
. F Ecclefia- \ dience, perperual Chaſtity, and Wil- 
i - ſtcal per- 4 full Poverty. | 
fons ſome be JSecular, as Biſhops, Deans and Chapters, 
Archdeacons., Prebends , Parſons, Y:- 
; cars, (Fc . : 

All Eccleſiaſtical perſons may hold in Frankalmozgne be 
they Secular or Regular 3 but no Lay perſon, Cc. 

By the ancient Commonlaiv of England, a man could 
not alien ſuch lands as he had by deſcent, without the con- 
ſent of his heir; yer he might give 2 part to God 1g Free- 
almoigne, or with his daughter 1n Free Marriage, or to his 
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ſervant in remumeratione :ſervitii, fol. 94 b. Glanville I. 9: 
cap. I« fo. 44, 45+ Acce 

Lands muſt be given to a Corporation aggregate of many 
'by deed, and they have a Fee ſimple without thefe words 
C Succeſſors_) for the body never dies. 


Otherwiſe 1s it of a ſole Corporation. But yet out of the ® 


eneral rules the caſe of Frankalmoigne js excepted. , And 
Gere is a diverſity, when the head and body both are capa- 
ble, as Dean and Chapter ; and when one, as in caſe of Abs 
bot or Prior and Covent. 

Ancient grants ſhall be allowed., as the Law was taken 
when .ſuch Grants were made, 

Se. 134. | 

Decanus is derived of Syxza, which ſignifieth Ten, for that 
he is an Eccleſiaſtical ſecular Governour, and was anciently 
over ten Prebends or Canons at the leaſt in a Cathedral 
Church, and is head of the Chapter. Capitulum eft Clerice- 
rum congregatio ſub uno Decano in Eccleſia Cathedrali, And 
Chapters be twofold, viz. the ancient, and the later. The 
ancient Deans come in, in much like ſort as Biſhops do; for 
they are choſen by the Chapter, by a Conge de eſſter, as Bi- 
ſhops be, as the King giving his Royal aſſent, they are con- 
firmed by the Biſhop ; but they which are either newly tranſ- 
Jated, or founded, are Donative, and by the King's Letters 
Parents are inſtalled, fo. 95. a. 

Eccleſiaftical perſons have not capacity to rake in Succeſ- 
fion, unleſs they be bodies Politique, as Bifhops, Arch- 
deacons, Deans, Parſons, Vicars, (9c. or lawfully incorpo- 
cate by the Kings Letters Patents, or Preſcription. 


Sef. 135. 

Of Tenures ſome be Spiritual, and ſome be Temporal; 
and of Spiritual, ſome be incertain, as Tenures in Frank- 
almo1gne, and ſome be certain, as Tenures by Divine ſer- 
vice. Again, Divine ſervice is twofold, either Spiritual, as 
Prayers to God; or Temporal, as diſtribution of Alms to 
poor people. 


Since 


wy 
b 
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Since Littleton wrote, the Book of Common Prayer, (5c. 
is altered; yet the Tenure in Frankalmoigne remaineth, and 
ſuch Prayers and Divine Service ſhall be ſaid and celebrated,. 
25 now 15 authorized : for the change is by general conſent 
ec. of Parliament, 2 E.6, c.I. 5.& 6. c. 1. 1EL.c.2. where- 


unto eyery man 1s party. 


And as Littleton hath ſaid before in the caſe of Soccage, 


© SeRt. 119. The changing of one kind of Temporal ſervices: 
into other Temporal ſervices, altereth neither the name 


nor the effe& of the Tenure: fo the changing of Spiritual 
ſervices, (9c. altereth neither the name, (9c. 
Frankalmoigne eſt le pluis haute ſervtce. 
fuit hec ſapientia quandam 
Publica privatis ſecernere, ſacra profanis. 
Tant falement divine & ſpiritual ſervice en defir. fait per terres 
Ge. tens en Frankalmoigne, 


SeF. 136, and 137. 


No diſtreſs can be taken for any ſervices that are not put 
into certainty, nor can be reduced into any certainty. 

Oportet quod certa.res deducatur in judicium, | 

And yet in ſome cafes there may be a certainty in uncer-- 
tainty: as a man may hold of his Lord to ſhear all the ſheep- 
depaſturing within his Manor ; and the Lord may difſtrain, 
for this uncertainty, 7 E. 3. 38. 

Ordinarius, fo called, Quia habet ordinariam juriſditionerp 
Mn jure proprio, CF non per deputationem ; as a Biſhop, 05c. 

Where the right 1s Spiritual, and the remedy thereof of 
onely by the Ecclefiaſtical Law, the conuſans thereof doth 
appertain to the Eccleſiaſtical Court, fo. 95. 4. 

And ſo where the Common or Statute Law giveth reme- 
dy in fo ſeculari (whether the matter be Spiritual or Tem-- . 
poral) the conuſance of that cauſe belongeth to the King's 
Temporal Courts onely, gc. fo. 96. b. 

There were within this Realm 118 Monaſteries founded 
by the Kings of England, So all Biſhops, Cs. which hold 
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of the King by Barony, and are Lords of Parliament , 
called by Writ, (3c. Ante fol. 83, (5 69. 


See. 138, and 139. 
Nikhil quod eft inconveniens, eft licitum, fol. 97. b. 


It 15 better faith the Law, to ſuffer a miſchief, (rhar is pe. 
culiar to one) than an inconvenience that may prejudice ma- 


ny, 42 Ed. 3.5. 28 E.3. 395. 28 H.6. 28, 

There 1s no land that is not holden of ſome Lord or other, 
by ſome ſervice Spiritual or Temporal. 

Nihil quod eft contra rationem eft licitum. For reaſon 1s the 
life of the Law; nay, the Commonlaw it ſelf is norhing 
elſe but Reaſon, which is to be underſtood of an artificial 
perfe&ton of Reaſon, gotten by long ſtudy, obſervation and 
experience, an1 not of every mans natural Reaſon : for, 
Nemo naſcitur arti ſex. 

Neminem oportet eſſe ſaptentiorem legibus. 

Si un Abbot, 5c. alien his lands holden in Frankalmoigne 
to a ſecular man in fee ſimple 3 In this caſe, albeit the Alie- 
nor held not by fealty nor any other terrene ſervice , but 
onely by Spiritual ſervices,and thoſe incertain,yer the Ahence 
fhall hold by the certain ſervice of fealty, fol. 98. &« 


Se. 140. . 

T! eft ordeigne per leftatut Quia empt. terrum fait 18 Ed, x, 
gue nul pit alien, ne grant terres, (Fc. en fee ſimple a ten ds 
ty meſme. 

Alienatio, licet prohibeatur, conſenſu tamen omnium in quorum 
favorem prohibita eſt, poteſt fieri, & quilibet poteſt renunctare 
Jari pro ſe introdutto. 

Praſumitur rex habere omma jura in ſcrinis peftoris ſui, Dis 
ſpenſatio eſt mali prohibiti provida velaxatio, utilitate ſeu neceſſi- 
tate penſata, vide libr. & quzre, 99.4 


By Preſcription the ſucceſſor of an Abbat may pay relief, 


| SeF. 14t. 
Nul pitt tenure terres,toc. en frankalm. forſpriſe del wy 
e 


: 
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de ſes heires. Here (or) hath the ſenſe of (and) &yc. For 
the heir cannot take any thing 1n the life of the anceſtor, 
neither can the heir take any thin? by deſcent, when the an- 
ceſtor himſelf 1s ſecluded. Vide, Fc. As a man cannot 
t lands in Tall and reſerve a rent to his heirs. 15 E. 4. 
The tenure in Franhalmoigne 15 an incident to the inherita-- 


; j ble bloud of the grantor, and cannot be transferred or for- 


| feited to any other, Bur it 15 not an incident inſeparable, 


(Fc. For the Lord may releaſe to the tenant in Frankalmoizne 
and then the tenure 1s extin&, and he ſhall hold of rhe Lord: 
Paramont by Fealty. As 1n Lzttl. $.139. And if the Seignio- 
ry be transferred by act in Law to a ſtranger, thereby the 
privity 1s altered, and the tenure changed. Fo. 99. b. 

And a Biſhop with aflent of his Chapter, Cc. may give 
Lands in Frankbalmoigne, to hold of them and rheir ſucce(- 
ſors,by licence, @c. Alwates the Seigniory nearer to the Land, 
drowns the Scigmory that 1s more remote, (7c. 


Sed. 142» 


I" me ſre eft tenus de acquiter fin Tenant en Franbal. de Cheſ® 
manner de ſervice, que aſc. Seignior. Paramount de luy wid de- 
mand, He is alſo to acquit him of unprovement of ſervices, 
as if he be diſtrained for relief, aid per file may. (3c. Allo for 
ſuit ſervice to a hundred ; bur for ſuit real in reſpeR of re 
ſlance within any hundred, 9c. it !s otherwiſe, There be 
three kinds of Acquitals, 1, An Acquital by Deed. 2. An 
Acquital by preſcription. 3. An Acquiral by rerure ; and 
that is four manner of ways. 1. By owelty of ſervice, foy 
ſervice acquits ſervice, 2. Tenure 18 Frankalm. 3. Tenure 
in Franhmar. 4. Tenure by reaſon of Dowey. F. N. B.- 
135. (Fc. There be fix' Writs in Law maintainable before 
any moleſtation, gc. AS 1. A man may have, his Writ of 
Meſne before he be diftrained. 2, A Warr. Carte. before he 
be 1mpleaded. 3. A Monſtraver. before any diſtreſs or vex- 
ation. 4. An Aud. quer. before any execution ſued, 5. A 
Curia claudend. before any default of incloſurc. 6. A ne in- 
D 4 jujte 
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juſte vexes , before any diſtreſs or moleſtacion: and theſe 
be called, brevia anticipantta. : 

Nota, the Plaintiff in a Writ of Meſne, may chuſe either 
proceſs at the Commonlaw, or upon the Statute of Weſt. 2, 
And upon proceſs given by the faid Statute, viz. Summong, 
Attachment, and grand diſtreſs, if the Meſne cometh not, 
he ſhall be fore-judged: and the judgment is, quod T. (le 
meſne) amittat fervitia de A. (le Tenant) de tenementis predittis 
& quod omiſſo preditto, T. prefat. R. ( le Seignior. Paramount ) 
— fit attendens (9 reſpond. per eavem ſervit, per que T. tenut, 
Alſo if the Tenant be not acquitted after he hath recovered 
in a writ of Meſne, he ſhall have a Writ of Diſtringas ad 
acquietand. Fo. 100, Vide, Cyc. F. N.B. 138. 

If two joyntenants bring a. Writ of Meſne, and the one 
ſummon'd and ſevered , the other cannot fore-judge the 
Meſne, for he ought to be attendant to the Lord Paramount, x 
the Meſne was, and that cannot he be alone. And ſo if there 
be two joyntenants Meſnes, and ina Writ of Meſne, brought 
againſt them, one maketh default, and the other appears 
there can be no fore-judger. Vide- Liber. ( quere. If the 
Daughter, the Son being in venter ſa mere, before judged, it 
ſhall bind the Son that is born afterwards ; for he had na 
right at the time of fore-judgment, 


CHAP. VI 
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Se. 143, Ofc. 


O M. Aunc, eft lou un tenant tient ſa terre de Son Seig, 
per Homage, Cy m. le tenant Cy ces Anceſtors que heire 
il eft aunt tenus m, la terre del dit Seignior Qs de ſes anceſtors, 
Qc. de temps, dont memory ne court, per hamage, Cy aunt ſt. a 
eux 
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4 eux homage. Tiel ſeigntor doit garrant. fon tenant queunt il 
6 implede de la terre, (oc. 

Auxi il doit acquiter le tenant envers touts Seigniors Para- 
mount /uy de cheſt manner de ſervice. Mes ſt le Seignior na- 
wit recieve pas homage del tenant, (Fc. Nede aſe de ſes an- 
ceftors il poit diſclaimer en le tenancy quant il eſt vouch, (& iſ 
ſint ouſt le tenant de ſon garranties 


| See. 145 

Eft tanta (F talis connexio per homagium inter dominum (5 
tenentem, quod tantum debet daminus tenenti, quantum tenens 
domino, preter ſolam reverentiam. Brag. Fo. 78. Glan. li. 9. 
Ca» 4+ & Brit, Fo. 107.4. | 

Ancient continued inheritance on both parties hath more 
privilege and account in Law,. than inheritances lately or 
within memory acquired, Fol. 101.4. 

Warrantus, vouchee is either to defend the right againſt the 
demandant, or to yield him other Land,Cc. in value, and cx- 
tendeth to Lands, Wc. of an- Eſtate of Freehold, or inheri- 
tarice : and not to any Chattel real, perſonal, or mixt, ſaving 
onely in caſe of a wardſhip granted with warrant; for 1n the 
other caſes concerning Charttels, &c. The voucher ſhall have 
his a&ion of Covenant, if he hath a Deed, orif itbeby parol, 
then an a&ion upon his Caſe, or an aRion of deceipr, g5c. 

The proceſs hay the vouchee is called 1s a.Summon. ad 
” B Forr. whereupon if the Sheriff return that the vouchee is 

ſummoned and he maketh defaulr. Mag. Cape ad valentiam 1s 
awarded, when if he make default again, then judgement 1s 
given againſt the Tenant, and-he over to have in value againſt 
the vouchee. Bur if the Sheriff return that he hath nothing, 
then afrer, Writs of alias, and pluries, a Writ of ſequatur ſub 
ſuo periculo ſhall be awarded, gc. and the demandant ſhall 
not have judgement to recover in value, becauſe the vouchee 
7, was never warned. Vide Libr. Fo. 101. 6: | 
reſh When the tenant being impleaded within a particular ju- 
5, | {dition (as in London, G'c. ) Voucheth one to warr. and 
aÞþ prayes that he may be ſummoned in ſome other County 
(x D 5 Ou3 
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vut of the juriſdiQtion of that Court: this is called a forranlff 4 
voucher, By the Civil Law every man 1s bound to warranfff 7 
the thing, r fo he ſelleth or conveyeth, albeit there be wif [ 


expreſs warrant, but the Commonlaw bindeth him not, y 

$ there be a warranty either in Deed, or in Law, f 
Caveat emptor, (oc. 5A 1 h 

There be three kinds of diſclaimer, 7z. e. in the TenanqyM ( 
in the bloud, and in the Seigniory. F. N.B. 199. & 151.1 v 

In the caſe of Homage Aunceſtrel (which js a ſpecial way f 
ranty in Law, by the authority of Zzttleton) the Lands gene 1 
rally that the Lord hath ar the time of the voucher, fhall} 6 
liable to execution in value, whether he hath them by de 
cent or purchaſe. But in the caſe of an expreſs warrat 


the heir ſhall be charged but onely for ſuch Lands as he half d 
deſcent from the Aunceſtrel which created the warran' t! 
F.N.B. 152. p 

And note, the Lands of the vouchee ſhall be liable to MY 1 


warranty, that the vouchee hath at the time of the vouche 

for that the voucher is in lieu of an A&ion, and in a Wolf þ. 
Carte, the Land which the defendant hath at the time of til 
Writ brought ſhall be hable to the warramy. Fo. 102. 4 

Upon a judgment in debt, the Plaintiff ſhall not h 
execution, but onely of that Land which the Defendant hwlf 1: 
at the time of the judgment, for that the ation was broughif| L 
in reſpe& of the perſon, and nor 1n reſpe& of the Lanlffi 2 
Vide Lib. (fc. 

If a man give Lands in Fee with warranty, and bind oF} t] 
tain Lands ſpecially ro warranty, the perſon of the Feofiff| 1 
js hereby bound, and wot the land, unleſs he hath it art ti 
time of the youcher. 32. E. 1. voucher 292. Is 


Sed. 146. tl 


En Cheſe* caſe lou Ie Seignior poit diſclaimer, o&yc. Et of "2 
ceo poit diſclaimer en Court de Record, ſon Seigniory & extindj V 
Gy -le tetart tiendra del Seignior procherne Paramount, Cyc. | T 
Meliorem coditionem Eccleſia ſus facere poreſt pralfy T 

w 
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tus deteriorem nequaquam ; and again, Ecelefie ſue condics 
mehior. facere poſſunt fine conſenſu, deteriorem non poſſunt ſine con- 


ens 

Fr ped reipublice ut fit fints litium, vide fol. 103. 2. 

If an ation of Debt upon an Obligation againſt an Ab- 
har, the Abbat acknowledgeth the ation, and dieth, the 
ſucceſſor ſhall not avoid Execution, though the Obligation 
was made without the aſſent of the Covent, for he cannot 
falſifie the Recovery in an higher aRKion. Et res judicata pro 
veritate accipitur ; and'this 1s but a Chattel, 9 Reg. 2. tit, Ab- 


bat 9+ 
SeF. 147,and 148. 

| If the tenant make a feoftment in fee upon condition, and 
dieth, his heir performeth the condition, and re-entreth, 
the Homage Aunceftrel is deſtroyed in reſpe& of the interry- 
prion of = continuance of the privity and Eftate, 1. Mich, 
14,07 15 EL 

, bt, que fift homage al pere, ne ferre homage al fits, f0.103. 
þ. vide le except, ace rule, 


&#. 149, 150, ce. 

Fealty eft incident a cheſ© atturnment del tenant grant le $e1g- 
niory eſt grant. None ſhall do homage but the tenant of the 
Land, to the Losds of wham it is holden, fol. 104. a, 8 Ed.q> - 
29, b., 

"The recovery of the feigniory differeth from the aliena- 
tion of the Lord, which is his own aR, or the deſcent of the 
ſeigniory ro the heir, which 1s an a& in law; for that by 
'the Recovery, the Eftate of him that received the hamage 
is defeated, for it ſhall not lie in the mouth of the tenant, 
to falfifie the recovery which was againſt his Lord, gc. .for 
that the tenant had nothing therein, gc. | : 

If a man had madea Leaſe for years ro begin at Michael- 
mas, reſerved a rent, and he had ſuffered a Common Reco- 
very before Michaetmas, the Recoverer ſhould diſtrain for 
rent, which the leſſor before the recovery could not, 28 248. 


Dyer 41. fol. 104. b, 
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The tenant ought to ſeek the Lord to do him homagelpe 
Cc. for this ſeryice 15 perſonal, gc. but rent may be pals 
and received by other; and therefore a tender of the 
upon the Land is ſufficient, fo. 105. 4. 


CHAP. VII. 
Grand Sergeanty. 


Se. 153. 


Ci Sergeanty, eft lou home tient ſes terres del Roy per þ 
ſervices que il dnit faire en ſon proper perſon, com de port, 
banner del Roy, out ſa lance, (oc. 

Ceo tenure en ten. per ſervice de Chivalry; mes le livery pd 
am al Roy pur reliefe, le value C ouſter les charges Qs repriſes 
es terres pur an S. 154, & 1598. 

Magna Sergeanty; ti. e. Magna Servitium : becauſe it 
greater and more worthy than Knight ſervice ; for this | 
 Revera ſervitium Regale, and not Militare, onely. 

 _ This Tenure hath ſeven ſpecial properties: 1. To & 
holden of the King onely. 2. It muſt be done when th 
tenant is able in proper perſon. 3. This ſervice is certai 
and particular. 4. The Relief due, gc. differeth frc 
Knights ſervice. 5. It is to be done within the Realm. 6:1 
Is ſubje& to neither Ad pur faire fits Chivaler, or file mar 
«ge. And 7. It payeth.no Eſcuage, fo, 105. b. 11 H. 4. 
F.N. B. 33. 
| There were divers Lords Marſhals of England before the 
reign of R. 2. yet King R. 2. created Tho, Moubrey Duke 
Norfolk, and: firſt Earl Marſhal of England. per nomen Comiti 
Mariſchalli 4nglie. in Rot. pat. 20 R. 2. 

Theſaurus Regis reſpicit Regem, & Regnum ; And Cenſil 
Regis eft anima reipub. fol. 106. a. Dyer 4 El. 213» 

Where the Grand Sergeanty is to be done to the Royal 


perion 
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ſon of the King, or to execute one of thoſe high and 
oreat Offices, there his tenant cannot make a Deputy with- 
out the Kings licence, (#c. But he that holdeth to ſerve him 
in his War within the Realm, or by Cornage, may make a 
Deputy, fol. 107. a, vide libr. Gy. que 


CHAP. I% 


Petit Sergeanty. 


r þ SeF. 159 


't P Etit Serjeanty eft Iou home tient, (oc. del Roy, de rend, al 
Roy annualment un arke, ou un Eſpee, Qyc. petit choſes 

dof rouchant Ie guerre. Et tiel ſervice ne forſqz” Soccage en effeF. 
e If one hokdeth Land of a common perſon 1n groſs as of 
his perſon, and not of any Manor, gc. and this Seigniory 
It i eſcheateth to the King (yea though it be by Attainder of 
Is i Treaſon) he holdeth of the perſon of the King, and not in 
Capite, becauſe the original Tenure was not created by the 
| if King. And therefore 1t 1s direQly ſaid, That a Tenure of 
the King in Capite, is when the Land is not holden of the 
King, as of any Manor, Caſtle, Honor, gc. but of his 

Crown. 

Nota. A man may hold of the King in Capite, or of his 
Crown, as well.in Soccage, as by Knights ſervice, fol. 191.4 


Tennre en Furgage, 


CHAP. X 


Tenure en Burgage. 


SeF, I62. 


ST lu les tenants deins le Burgh ſont tenus del ſeigni 
del Burgh per cert” rent, Cc. (5 tiel tenure ne forſque 
nure en Socage, 

Burgh is an ancient Town holden of the King or any! 
ther Lord, which ſendeth Burgefſes to the Parliamer 
fo. 109.4, |. 10. 123. Major de Lynns C. 
© 'A City 18 a Borough incorporate, which hath, or (wi 
time of m_—— hath had a Biſhop : and though the | 
ſhoprick be diflolyed, yet the City remaineth ; as Weſtmi 
fer. Cambridge an ancient Eiry, Mich. 7. R. 1. Rot. 1. vi 
libr. fo. 109. b. | 

Cities were inſtituted for three purpoſes: 1. For conk 
vation . of Laws, whereby every man enjoyeth his own 

ace. 2+. For tuition and defence of the King's Subjed 
and for keeping the King's peace in time of ſudden uproa 
And 3. For defence of the Realm agaiaſt outward and 
ward hoſtility, 

There 1s lex 0 conſuetudo Parliamenti, que quidem lex qui © 
renda eft ab omnibus, ignorata 4 multis, oy cognita 2 pauecis. 0 © 
the Members of this Court of Parliament, ſome be by de 
cenc , as ancient Noblemen ; ſome by creation, as Nobleſſſ b 
newly created ; ſome by ſucceſſion, as Biſhops ; ſome bye tl 
—P4 as Knights, Citizens, and Burgeſſes, fol. 110. a. ant $ 

e&. 3. 

The Juriſdi&ion of this Court is ſo tranſcendent, that 
it maketh, enlargeth, dimimiſheth , abrogateth , repealeth 
and reviveth Laws, Statutes, As and Ordinances, concetrt- 
1ng mateers Eccleſiaſtical, Capital, Criminal, Common, Ci- 
vil, Martial, Maritime, &c. None can begin , continue 

cr 
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difſolve the Parliament but by the Kings Authority. 
Of this Court it Is ſaid, Qze zl enim de treſgrand honor (57: 
wftice, de que mil dott imaginer choſe diſhanorable. 
Hebet Rex Cur" fuam in Concilio ſno in Parliamentis ſuis 
glentibus Pralatis, Comitibus, Baronibus, Proceribus, oy 
is viris peritis, ube termmate. ſunt dubitationes judicioram, 
in vis 1nurtis emerſis nova conſiituuntur remedia, (& 1 nicui- 
ae juſtitze prout meruerit retribuetur, Pl. c. 398. b. d. Pet. St. 
nic, 55. fo. 154. Flet, I, 2. c. 2. 
M. The King of England is armed with divers Councils ; as 
rſt, Commune Concilzum, and that 15 the Court of Parliament. 
Magnum Concilium, and this 1s ſometime applied to the 
{pper Houſe of Parliament, and ſometime out of Parlia- 
nent time to the Peers of the Realm. 3. The Privy Coun- 
thaſhcil And 4. the Kings Council for Law matters, and they 
Bare his Judges of the Law. 


Se. 165, &c. 
Aſcun Bnrghs on tiel Cuſtome, que le puiſne fits inherita, &c; 
W tudo quandoque pro lege ſervatur, in partibus ubi fuerit 
ure ubentium approbata, && vicem tegts obtmet, longevi enim 
uſu  conſuetudinis non vilis authoritas. Longa 
Io "ficut jus ) parit jus poſſidendi, Cy tollit aftionem wero 
dimino. Bratton. 

Of every Cuſtom there be two effential parts ; Time 
our of mind, and Continuance and peaceable uſtge with- 
© out lawfull interruption. 

If Lands be within a Manor, Fee, or Seigniory, the ſame 
by the Cuſtom of the Manor, gc. May be deviſable ; or of 
the nature of Gavelkind, or of Borough Engliſh. 21 Ed. 4. 
$3, $4. otherwiſe is it. In an upland Town, gyc. 

Nota, That in ſpecial Caſes a Cuſtome may be alledged 
within a Hamlet, a Town, a Burgh, a City, a Manor, an 
Honour, an Hundred, and a County : but a Cuſtom cannot 
be alledged generally within the Realm, gyc. For that is 
the Common Law. Fo. 110.b.F. N.B. 122. Dyer $4.By ſome 
Cuſtomes the youngeſt brother ſhall 1nherr. - 

5 . 


L16 Femmre en Burgage. 
SeF. 166, and 167. 


Ttem en aſe Burghs per le cuftom. feme avera pur ſa Þ 
touts les tenement que feront 4 ſa baron, &c. And this c 
Franke Banke. Here is implied by (&c.) that in ſomepii;.; 
ces the Wife ſhall have the moity of her Husband's 
long as ſhe lives unmarried, as tn Gayelkmd. And of 
in Gavelkind a man ſhall be Tenant by the Curtefie, with 
having of any iflue. 

In ſome places the Widow: ſhall have the whole, or | 
Dum ſola. & caſta vixerit, 8c. F. N. B, 150. 

Item, home poit deviſer ſes terres qui il ad en Fee ſimp 
meſme le Burgh, &c. A. deviſor per ſon Teſtam. is to ſpeak 
his Teſtament, what his mind 1s to have done after his 
ceaſe. Teftamentum eft duplex, 1. In Scriptis. 2. Nuncupati 
feu ſine ſcriptis. The deviſee, cannot take goods,7yc. wi 
the afſent of the Executours ; otherwiſe it 1s of Lands devis 
by Cuſtome. 

If a man hath Lands holden by Knights ſervice in Ca 
and lands in Soccage, he can deviſe but two parts of the wht 
But if he hold lands by Knight-ſervice of the King, and 
in Capite, or of a mean Lord, and hath alſo Lands 1n Socec 
he may deviſe two parts of. his Land holden by Knights & 
yice and all his Soccage Lands. Vide lib. & quere. Fo. 111, 

If a man make a Feoffment in Fee of his Lands holden! 
Rnights ſervice to the uſe of ſuch perſon and perſons, and 
ſuch Eſtate and eſtates,Cc. As he ſhall ppoin by his W 
in this caſe by operation of Law, the uſe and State veſt 
the Feoffer, and he is ſeiſed of a qualified Fee. In this Gaei 
if the Feoffor limit Eſtates by his will, by force and accord 
to his power, there the uſe and the Eſtates growing - out « 
the Feoffment are good for the whole, and che laſt willy 
but dire&ory. Vide 1b. &c, 

If a gift in Tail, or a Leaſe for life be made the ren 

der in Fee, this remainder is not within the Statute, may 

See. 168. Fo. 112. ve 

By no conyeyance at the Common Law a man could d-F9 
rin 
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» the Coverture cither in poſſeſſion, reverſion or remain- 
limit an eſtate to his Wife. But a man may by his Deed 
nant with others to ſtand ſeiſed to the uſe of his wife,or 
e a Feoffment, (7c. to the uſe of his Wife, and now the 
teis executed to ſuch uſes by the Statute of 27 X.8. for an 
k but a truſt and confidence, * which by ſuch a mean 
phe be limited, by the husband to the wife. 
Omnia que ſunt uxoris ſunt ipſius viri, non babet uxor poteſt a+ 
fut ſed vir, Bra. lib. 2.ca. 1 5. 
Vir (9 uxor ſunt quaſi unica perſona quia caro una, Uo ſanguis 
us, res licet ſit propria uxoris, vir tamen ejus euſtos, cum ſit ca« 


ot mulieris. BraF. g.traf. $.ca.25.41.2.Baron. 10 H.720.Exe 


ix del cem que uſe, poit vend, terres deviſi. 

In contrattibus benigna, in teſtamentis benignior, in reſtitutio» 
bus benigniſſima interpretatio facienda eft voluntas teſtatoris eſt 
latoria uſque ad mortem. : 

The firſt grant and the laſt will 1s of greateſt force. 

Cu duo inter ſe pugnantia reperiuntur in teftamento ultimum 

tum eſt. If a feme covert be ſeiſed of Lands in Fee,ſhe can» 

x deviſe the ſame to her husband ; becauſe ſhe is ſub pore« 
te virt, 8c. 


Se. 169. of 114. | 

Them per tiel cuftome home port deviſer per ſen teſtamentum qus 
executors point aliewr les tenements in Fee,&c. pur cert.ſum. 
mony a diftribut. pur ſon alme, C9 iſſint. poies veir icy un caſe 
home poit faire lotal eftate. (x encore il navoit riens en les te- 
ents al temps del eſtate ft. quia conſuetudo ex certa cauſa ra- 


Wimabil uſitata, privat communem legem. Here it appeareth that 


te Executours having but a power, as Littl. putteth the caſe, 


d ſell, they muſt all join in the ſale. Fo. 112.6. Vide, 8c. 


» 
; 


Yer 177. 

But if a man deviſeth Lands to his executours to be ſold and 
naxeth two Executours and the one dieth, yet the ſurvivour 
may ſell the Land, becauſe as the ſtate, ſo the Truſt ſhall ſur- 

re; and ſo note a diverſiry berween a bare truſt, and a truſt 
oupled with an intereſt. 39 Afſe p-27. Dyer 210, and 371+ A 

y 
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| By the Statute of 21 X38. it 1s provided that where l&,n 
are willed to be fold by Executours, that though part of ior 
refuſe, yet the reſidue may (ell, Lib. r. 173; - 

Mane advice to them that make ſuch deviſe by will iz - 
make 1t as certain as they can, as that the ſale be mate 
his Exccutours or the ſurvivours or ſurvivour of them, 
meaning be io, or by ſuch, or ſo many of them as take 
them the probate of his will,(c.And 1t is better to givet 
an authority than an eſtate, unleſs his meaning be | 
Fhould rake the profirs of his Lands in the mean time, 
then 1t 1s neceſſary that he deviſeth, that the mean pt 
ril} the ſale ſhall be afſers in their hands, for orherwile 
= not be ſo. Vide lib. (for. 113) Stat. 32. H. 3. C2. 

» Ca. 5» 

Conictude preſcripta Cy legitima wincet legem. But nol 
ſtome or preſcription can take away the force of an #4 
Parliament. Preſcriptio eft titulus ex uſu (5 tempore ſubſls 
an capiens abautoritate legis. A title raking his ſubitanc 
uſe and time alloxcd by the Law. 12 E.4-1.2. 2M. Br. pr. 

6 E. 6. Dy. 31. 45. Af. 8 


Sef. 170. 

T.S. Sciſed of the Manor of D. in Fee preſcriberh 
that I. S. his anceſtours, and all rhoſe whoſe cſtate he hatl 
the ſaid Manor, have time out of mind of man had and 
to have common of - paſture, &'c. 1n ſuch a place, gc. Bd 
the Land of ſome otiter, (5c. as pertaining to the ſaid 
nor. A Cuſtome, 15 in this manner : A, Copyholder of 
Manor of D. doth plead, (vc. that all the Copyholders, f 
have had and uſed to have common of paſture, gc. in ſuc 
waſte of the Lord, parcel of the ſatd Manor. Bur both 
cuſtomes and preſcriprions theſe two things are incident! 
ſeparable, viz. poſſcfſion, or uſage : and time : Poſlcflion m 
have three qualicies, it muſt 'be long, continual, and peactd 
ble. S. 170. | 


» Nate, 1. To what things a. man may make a. title by pee 
(cription without Charter 3,and 2,How it may be loſt by Wed 
; | terruptiol 
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mon. For the firſt, as to Franchiſes and liberties as 
not be ſeiſed: as forfeited, before the cauſe of forſeirure 
ear of Record, no man can make a title by preſcriprion, 
25 to the Goods and Chattels of Felons, &c. to make 2 
oner, (5c. L 5. 10944. 9. 29. 
dx £0. treaſure trove, waifes, eſtraies, &c. to hold Pleas, 
A man may make 2 title by uſage onely, ec. Withour 
matrer of Record ( Fo. 114.6.) 9 H. 7.11. 20. 
nd for the ſecond, 1t 1s to be known that the title being 
gaincd by preſcription or cuftome, cannot be loſt by 
interruption of the poſſeſſion, for 10 or 20 years, 
by interruption in the right, as if a man have had a rent 
common by preſcription, unity of poſſeſſion of as high and 
Pee 5 re 15 an Interruption 1n the right, V7ae, &c. 
0. 114+. 
A os decimandi was alledged, Mich. 42. and 44 Elz. 
bancd Reg. by prefcriprion time out of mind for tythes of 
Wmbs, and thereupon iſſue joined, and .the Jury found 
ar before 20 years rhen laſt paſt there was ſuch a prefcri- 
on, and that for this 20 years he had paid the Lambs 7 
ie; and ir was objected firſt, that the flue was found a- 
aſt the plaintiff, for the preſcription was genera}, for all 
time of preſcription, and 20 years: fail thereof. 2. Thar 
party by paiment of rythes 7n ſpecze had waived the 
Weſcription or cuſtome; 'But jt was adjudged for the 
aintiff in the prohibition, for alber: the mdus deci. had 
dr been paid by the fpace of 20 years, yet the prefcripti- 
b2!ng found, the ſubſiance of the flue is found for the 
_ Vide Lib. &c. M, 43. and 44 Eliz. B. S. Nowell and 
ICS. 
'Y Note, all the preſcriptions that were limired from a cer- 
un time, were by A& of Parliament, as from the ome of 
!. 1. After that, from the time of X, 2. By the Statute of 
ertonzand from tle time of R.z By the Statute: of Weſim. 1. 
but the preſcription of time out of memory of man, was at 
neCommon Law, and limited no time. Memory or know- 
dee is rwofold, Firſt, by knowledge, by proof, as by + 
cord, 
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cord, or ſufficient matter of wricing. 2. by his own pr 
"knowledge. 28. Af. 25. 11 H. 7. 21. Dy. 273- 

There 1s a diverſity between an A& of Parliament in 
Negative, and in the Affirmative : for an Afirmative | 
doth not take away a cuſtome, as the Stature of Wills of 
and 34 H.8.Do not take away a cuſtome to deviſe Landsy 
Alſo there 1s a diverſity between Statutes that be in the \ 
gative: for if a Statute in the Negative be declarative of 
Ancient Law, that is in Afﬀirmative of the common 
there as well as a man may preſcribe, gc. againſt the 
mon Law,ſo a man may do againſt ſuch a Statute. Fo.1; 
Vide 0 qu. M. Carta. c. 35. 

None ſhall cut down any trees of his own within x 
ceſt, without view of the Foreſter. Statute 34 FE. 1.4. Fol 
Raſt. Burt a man may preſcribe to cut down his woods, þ 
16 El, in le Eſcheg. Vi 

The common Law appeareth in the Statute of Mag. 
and other ancient Statutes : ( which for the moſt part 
Affirmative of the Common Law) in origmal writs, inj 
dicial Record, and in our books of terms and years, / 
of Parliament appear in the Rolls of Parliament, and 
the moſt part are-in Print... Particular..cyſtomes are t 
proved, Fo. 115» b/ ; 


SefF.171, 


Every City is a Burgh, but every Burgh is not a City. WW 
ic appeareth by Littleton. that a Town is the Genus, and: 
Berough is the ſpeczes, for he ſaith that every Boroughs 
Town, but every Town is not a Borough. Et ſub appellatiniſjen 
villarum continentur Burgi (y Civitates. Forteſcue, cap. 244 Wit 

s 
$ 
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CHAP. Xl 
Tenure en Villenage. 


SeF, 172. 


Enure en Vill unage eft pluis properment qut- un willein tien 
terres, &c. Solong. le y del Manner, ou auterment 
4 volunt ſon Seignior, (Gy de fatre a ſon Seignior villeine ſervices 
terre tenus en villenage ne uns; fer. home franke, villaine. 
Villaine, 4 villa; quia ville adſcriptus eft. 
nd therefore a Tenure in Villenage is twofold, one 
the perſon of the Tenant is bound, and the Tenure 
ile, the other where the perſon is free, and the Tenure 
Serva terra liberos de ſanguine exiflentes, villanos fa- 
non poteſt, quia licet faciunt opera ſervilia, tamen non faciunt 
atione perſonarum, ſed ratione tenementorum, &c. 
A villain, is called Nativus, 4 naſcendo; quia pleramg; natus 
ſervus, Fo. 116. b. 
Eft autem libertas, naturalis facultas ejus quod cuique facere 
* niſi quod de jure, aut vi prohibetur. Serwitus eſt conſtitutia 
jure gentium, qua quis domino aliend contra naturam ſubjicitur. 
af. I. ca. 6. It was ordained, for the cruelty of ſome Lords 
ar he that killed his villein, ſhould have the ſame judge- 
nt as if he had killed a freeman, and thereupon they were 
led Servi, quia ſervabantur a dominis, (F non Occidebantur, (oF 
aſerviends. 
Seruitude was firſt inflited upon Cham for diſhonouring 
tus Father Noah. - Ante vini inventionem inconcufſa libertas : 
eſſet hodie ſervitus ſi ebrietas non fuiſſet. Ambroſe. 
Tl When the villain hath an eſtate of any thing certain, the 
xd ſhall haye it, as a Rent, Commons certain, (5c, _ = 
or 
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Lord ſhall not take advantage of any Obligation, or 
pant, or other thing in ation made to the villain, bed 
they lye 1n privity, and cannot be transferred to others, tk 
St. ©. 43. 22. Af. þ. 37+ 

Nuicquid acquititur ſervo, acquiritur Dom. Fo. 111. a. 

The Statute of Donis Condzc. giveth remedy to thei 
of the Donee (in Taile) that have capacity and power to 
and retain ſucha gift. PL. C. $58. Walfing, Co 

Modus (oF conventio vincunt legemn, 


Sed, 174. 


dAliud eſt tenere libere, (5 aliud tenere per liberum Se 
Fleta l. 3. c. 13. Mirts ca. 2. Set. 18. 


Sef. 175. 

Cheſec. villaine, ou eff un willeine pur tale de preſcription. 
# oF ſes Anceſtors ont .efte -wuilleines de temps dont me 
Court, ou il eft villeine per ſon confeſon dem. en court de þ 
And every Court of Record 1s the Kings Court, albe) 
ther may have the profit, wherein if the Judges do err 
of errour doth lie. But the County Court, the Hundred 
Oc, are no Courts of Record ; and therefore the proce 
therein may be dented and tried by Jury, and upay 
judgments a Writ of errour lieth -nar,- but a' Writ of 
judgment, for that they are no Courts of 'Record,.bt 
.they cannot hold Plea of debt or treaſures, if the debt 
mages do amount to 40 5. or of any treſpaſs. /7 05: arm 
11. 12: Fenthemans Caſe. 

Se. 177. 
Il ferr. adjuage le folly del ſeignienr Sil neutia pas Ot 
- terres, &c. ſont en le maine de ſon villeine, | 

For before entry, 'the Lord hath neither jus 7n re, #t 
ad rem : ſed, nullum temps occurrit Regae A 

The. a& of law, 7.1e. the deſcent or eſcheat may 6 
prevent the Lord of-his entry, as - the a& of the pary}Þ 
alienation, fo. 11.18. a. 9 + 6, 21, wr 
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ods or Chattels are <tther perſonal, as a horſe and other 
Sis, houſhold-fluff, G4. or real, as terms for years of 
; nds, (Fc. Wardſhips, rhe intereſt of tenant by Statute Sta- 


(A 
4 That as the title of Lord to his villains Lands, be- 
eiWnech by his entry; fo his title to the goods beginneth by 
to& ſeiſure of them. 
i le ſeignieur clatme les biens (y feiſiſt parcel en noſm. de 
de touts les biens que le willeine ad 0u aver poit, 8c. 
Such a claim doth not only veſt the goods which the vil- 
2 then hath, but alſo which he after that ſhall acquire 
| get. 
S SeF. 179. 


ſeignieur poit maintenant claime le reverſion d? ſon vil- 
, car en aulter forme 1! ne poit vener al reverſion. 
And the Lord cannot claim the reverſion, but upon the 
id, and he by his coming upon the Land for that purpoſe 
 Treſpaſler, 


SeF. 180. 
Meat le ſezgneur, $:c. poit wener al eſeliſe ff claim le Ad- 
pſon ac ſon willein, &c. for every clatm or demand to deveſt 
y eſtate or intereſt, muſt be made in that place, which is 
ſt apt for that purpoſe. 
dvowſon of a Church is the Right of Preſentation or 
lation tothe Church. Every Church is cither Preſenta- 
, Collative, Donative, or Elective. 
If the Church be Preſentative, the Church 1s full by ad- 
fon and inſtirution againſt any common perſon; but 
aſt che King it is not full before 1nduRton, fo. 115. b. 
Incumbent, of 3ncambo, z. e. to be diligently reſident, id eft, 
opergm dare, 10 H. 6, 7. 
A Church Preſentative may become void five manner of 
' 5 Ws, v7. 1. By Death. 2. By Creation. $. By Refignation. 
ar By = pes 5. By Ceſfion, as by taking a Benefice in- 
Wpatible, fo. 120, 4. F. NM. B, 31, 22» 
O88 / By 
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- By the Statute of 431 Eliz. the Preſentation, Admiſ 
Inſtitution, and Induction into a Benefice by Sim 
made yoid ; which before were but voidable by Depri 
Note: If the Church becometh void, albeit the pref 
avoidance be not by law-grantable oyer, yet may the 

of the villain preſent, (9c. and thereby gain the In 
of the Advowſon, (gc. becaule it is not merely a Chok 
action ; for if a feme covert be ſeiſed of an Advowſon, 
the Church becometh void, and the Wife dieth, the 
band ſhall preſent, gc. but otherwiſe it is of a bond 
to the Wife, becauſe that is merely in aQion, 14 H.4 


43 E- 3 10. 39 Ee 3. 5+ 4 He Ge 5. 


Sef. 181. 

Ou le villaine oy ſes Anceſtors ont efte regardant al Man 
le ſeignieur grant mes les villeine par ſon fait a un anter,d 
il eſt villeine en gros. He 1s called Regardant to a Mana 
cauſe he hath the charge to all baſe and villanous (en 
within the ſame, &c. and his ſervice is not certain, | 
muſt have regard to that which is commanded him. Tny 


is that which belongs to the perſon of the Lord, ar 
longeth not to any Manor Lands, &&Fc. Aux? ſont villa 
groſs par preſcript. Ga Mirr. C. 2. ſe&. 18. 


Sef. 183. 

A man cannot preſcribe in any thing by a que eſtate, 
lieth in grant, and cannot paſs without Deed or Fine, 
in him and his Anceſtors he may, becauſe he comes i 
deſcent, without any conveyance. Neither can a man} 
a que eftate inhimſelf, of any thing that cannor paſs wit 
Deed, but in another he may, as tn bar of an avour), 
Plaintiff may plead gue eſtate in the ſeigniory in avc 
39 H.6.8. fo. 121.4. 

' When a thing that lieth in grant is but a conveyane 
the thing claimed by preſcription, there a que eſtate mil 
alledged of a thing that lieth in grant, as a man may 


{cribe, that he and his Anceſtors, Cc. in an hundred, yur 
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ime out of mind, (9c. had a Leer, (yc. 11 H, 4.39. The 
aintiff ſhall not entitle him by a que eſtate, bur he muſt 
hew how he came by it, but afrer avowry made the Plaintiff 
hall plead a que effate, ' becauſe he 1s now become as a De- 
3 fendanr, 9 E. 4. z b,- | cohad 
*A man may plead & que eftate of a tenancy 1n tail, or an 
eſtate for life, ſo as he averreth the life of them, otherwiſe 
is of leaſe for years, or at will, 41 Af. 2. A Difleifor, 
Abator, Intruder, Recoverer, - or any other that cometh in 
the poſt, ſhall plead a que eftate,. 22 H. 6. 34. 6 E. 4 12. 
z1 HM. 8. que eſtate, Br. 48,” | 
- A que eſtate muſt be alledged' 1n the renant or defendant 
himſelf, and not in one in-the mean Conveyance from 
—— <_— 11 H.4-8!. 9 E.4- 3+ 1 E.6. que eftate, 
I. 49. 
w Deed pleaded out to be ſhewed to the Court, be- 
cauſe every deed muſt prove it ſelf to have ſufficient words 
in Law, whereof the Court muſt adjudge, and alſo to 
proved by witneſſes, and other preof if rhe Deed be deni- 
ed; which is matter of fa, fo. 121. 6. A manor may paſs 
bylivery of ſeifin without Deed, with all things appertain- 
Wing, (5c, without ſaying, cum pertinent. Gce L 


SeF. 184. 
Nul choſe en regardant a un Manor, vc. forſque villeine, mes 
te, autem choſes come Advowſons, (Fc. ſont appendants, (yc. 
ne, iy Appendants are ever by preſcription, bur appurtenants 
5 1 may be created in ſome caſes at this day, fo. 121. 6. 
in My Things incorporeal which lie in grant, as Advowſons, 
wal Villains Commons, (4c. may be appendant to things cor- 
"yy poreal, as a Manor, Houſe, and Lands; or things corporeal 
t things incorporeal, as Lands to an Office. Bur yer they 
muſt agree in nature and quality, for a Common of - Tur- 
yano » or of Eſtovers, cannot be appendanr or appurtenanrt 
' miſytoland, but to a houſe to be (pear there, vide lib. oyc. 
nay yy ſtem, Nothing can be properly appendant or appurte- 
d, unt, 7. unleſs the principal or ſuperior ching be of perpe- 
« | E tual 
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tuzl ſubſiſtence and continuance. Offices of fee, are of pex 
-petual . ſubſiſtence, either being 7n eſſe, or 1n. that they; 


grantable over, fa, 42.1, 4. Wdz, Kc. ſb 
Note, That an Adyowſon atone turn may be appendayy 
and at another turn in groſs; as if the, Manor be divide 
berween *Coparceners, -and eyery - one hath a part. of g 
'Manor, without ſaying any thing of the Advowſon appe 
dant, the Advowſon remains in Coparcenary, and yet-j 
every of their turns, it is appendant to thar part which th 
have,and o 1t is if they make Compoſition to preſent againl 
common right, yet it remains appendant, But: 1f upe 

fuch a partition an expreſs Exception be made of the A 
vowſon, then the Advowſon remains in Coparcenary and-it 
groſs, and ſo are-the books reconciled, 13 E. 2+ 4% 7mp.19: 

9 El. Dyer 249.2 H.9. 5. vide, &c. 

. If a man purchaſ(e part of the Land wherein commons 
pendant is to he had, the Common ſhall be apportioned, | 
cauſe tt 15 of Common right, but not fo of a Common a 
purtment, . or -of any other Common of what nature ſoeraiur 
But both Comman appendant and appurtment fhall be 4Wr 
portioned by alienation. of part of the Land, Cc. and 
Common appurtment one muſt preſcribe, 7. e. for Beaſts m 
commonable, as Swine, Goats, @9c. 1. 4. 35, 8&c. Tirms 
thams Caſe. ta 

A Common m groſs appertaineth to no Land, and nul: 

De by writing or preſcription. Fo. 122. 4. 

If a tenancy eſcheat the Lord ne in ereſa ſon common car tf = 

«pert. al dems. Co nemy al ſervices. be; 

A man may preſcribe to have Separalem paſturam, ot »}6: 
' "have ſolam veſturam terre, from ſuch a day till ſuch a day, «7? 
hereby the owncr of the ſoil ſhall be excluded ro paſtureay -- 
feed there. So a man may preſcribe to have ſeparalem pi}: 
catiam in ſuch a water, and the owner of rhe ſoil ſhall norfihvc 
there, but if he claim to have Communtam piſcarie, or lther 
Piſcariam,the owner of the Soil ſhall fiſh chere, 3 E. 3, 29-5} 
20 H. 6.4. 10 H. 7.24 [ 
Aman ſexſed of Land, whereunto Commons appenc 
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d 1s difeifed, the Difleiſee cannot uſe the Common-uncill 
entreth into the land, ggc. becauſe it ſhould be a preju- 
Jice to-the tenant .of the foil 3; for 1f the Difſeiſee might 

Wo it, the Diſſciſor alſo might put on his cattel, which ſhould 
ie a;double charge to the Tenant. Burt otherwiſe it is in 
teaſe of un Advowſon appendant, (9c. 19 H. 6. 33. vide Sect. 


F010 
1 


SeF. 185, and 186. 


fill] 
all 5; home wile en Court de Record ſoy conuſter deſt willeine, 
are nefuart villeine adevant, tiel eft willeine en groſſe--- 
al This is intended where he is brought into Court . by 
noourſe of Law, Vide /ibr. (oc. fo. 122. b, 26. Af. 62+ 37» 
17. 
ol Feme gue eft utlage enim dit waive waiviata, 1. &. derelifFa, 
t out, or nor: regarded, and not utlegata, or exlex ; for 
t women are not (worn in Leets, or Tourns, as men 
which be of the age of 12 years or more be, vide, (Fc. Reg. 
Orig. 1.32» 3+ H. 55 tit. Utlawry Statham. | 


ml SeF. 187, &c. 
! 
. Lex Anglie nunquam matris ſed ſemper patris conditionem 
wiWimitari partum judicat. Surculus toturn alimeniumn 4 ſtipite 
apit, pima tamen.edit ſua. Forteſcae,c. 42. 
rein St mulzer ſerva copulata ſit libero, &c, quod partus has 
bebit hereditatem, Cy mater nullam dotem, quia mortuo vira 
10 Milibero redit in prijſti .um ſtatum ſervitutis nift heres ei dotem fe- 
adcer7t de gratias. Bradt. lib, 4. fo. 298. b. 
ea A child was born after rhe father deceaſed per undecim 
pb dies poſt ultimum tempus legitimum (Cc. nine months, or forty 
rh} uceks) mulieribus conflitutum 5, and it was adjudged, Quod 
rb ict non deber filtus, (oc Trin. 18. E. 1. Rots 61. Beaf. coram 
< «| i HP | OY 
Un villeine n'avay attiom envers ſon ſeigneiur ; mes en 
lan Bec! caſes, Bcc. il poit aver afion, &c. fr come appeal de 
ai; ſon pere, &c, Auxi an Niefe avant un appeale de 
E 2 Rape 
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Rape en vers ſa ſeignieur, 'Welt, 1, cap..13. Welt. 2. cap.z 


Se#. 191, and 192. 


"Fhe Villain ſhall have an ation as Executor againſth 
Lord, and 1t 15 no plea for the Lord to fay, that the Plaim 
4s his Villain, for he ſhall not be enfranchiſed by the uſer; 
this a&ion, becauſe he hath it by a gift in Law to the uſe 
:the Teftator, and not to his own-uſe. Note, Damages req 
vered by the Executor in an a&ion of Treſpaſs ſhall be aff 
end yet they were never inthe Teſtator, 21E.4. 4. b. 1 H 4, 

Nor orely .tenant -jn tail, and tenant for life of a Villa 
ſhall'have the perqurſire of «he Villain in fee, but tenant 
years, and renant at will alſo ſhall have itn fee; forthe 
reſpe&eth not the quantity of the Eſtate, but the Law reſpe 
e<th-the-quality ; for in what right he hath the Villain, ink 
fame right he ſhall have the perquuire, &4c. For if aman 
a Villain in the right of his wife, and afterhe is intitledy 
ke renant by the Curtefie in his own right, he ſhall have 
pzrquiſite to him and his heirs, wide 1ib. 9c. fo. 124 b. 
 Proreſtation is an Excluſion of a Concluſion, that a pay 
to an ation may by pleading incur ; or ir 45 a ſafegarii 
the party which keepeth him from being concluded by tl 
plea he 15 to make, if thetſſue be found for him: but in 
eaſe without a Proteſtation, albeit the iſſue be found for iti 
Lord, the Villain ſhall be enfranchiſed,  S. 192. Pl.c. 29M, : 


kn Greyſbrook's Caſe. 
SeF. 19%. 


- Three things be favoured in Law, Life, Liberty, Dower 
Tryal, is to find out bydue examination the truth of tic 
point in iſſue or queſtion between the parties, whereupdl 
Judgement may be-given. ban 
Queftio jurts, (ſhall be tryed by the Judges either upoDlF, 
Demur, {ſpecial Verdi&, or Exception, for cuzlibet in ſuhy. 
arte perito eft credendum, 0 quod quiſque norit in hoc ag te 
c 
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wat, (f ad quaſtionem juris non-reſpmndeant juratores : Bur 
eftio fa; ſhall be tryed by the Verdi of Twelve men, 
& 125- 4. vide, (Fc. 

K the Jury cometh out of a wrong place,. or returned 
y a wrong Officer, and give a Verdi, Judgement oughe 
otro be given upon ſuch a Verdi, que. Oc. 

Every. tryal muſt come out of the Neighbourhood of a 

ſtle, Manor, Town, or Hamlet, or p/ace known; out of 

Caſtle, (9c. as ſome Foreſts, gyc. for that the inhabicanre, 

c, may have the better and more certain knowledge of the 
tant Mea 20 H. 6.30. FH. 4 27. : 

Every plea concerning the perſon of the Plaintiff, oc. 

Il be tryed where the Writ 15 brought, Where the mat-- 

aledged extendeth into a place at the Commonlaw, 
da place within a Franchiſe, 1c [hall be tryed at the Com- 

RONAW, 

In an ation againſt two, the one pleads ro the Writ, the 
4WP'her to the ation, the plea to the Writ ſhall be firſt ery- 
8%, for if that ſhall be found, all the whole Wrat ſhall abate, 

make an end: of the buſineſs, 8 E. 4. 24- 

Ina plea perſonal againſt divers Defendants, the one De- 
W<ndant pleads in bar to po Gyc. and the other pleads 
" which goeth to the whole, ſc. to both Defendants; 
408"115 laſt plea ſhall be firſt tryed : for in a perſonal aRion the 
charge of one js the diſcharge of both; bur in a plea real 
| - ohermiſe, 15 E, 4 25. b. Oc. vide lib. (oc. fo. 125: b. 


Where an iflue is joyned for part, and a Demur for the 
wue, the Court may dire& the tryal of the iſſue, or judge 
ne Demur firſt, &9c. [; 5. 36. b. 

Omnis conſenſus tollit errorem, fol; 1125. a. *. 

Hue, exztus, a ſingle, certain and material point ifſuing 
ue of the allegations or pleas of the Plaintiff and_Defen-" 
ant, confiſting regularly upon an Affirmative, and Negative, 
wk be tryed by Twelve men; and it is twofold; A ſpecial 
a &5 here 1n, the caſe of Zirt/#ronz. or general, as in 

telpaſs, Not guilty, in Afſiſe,. nl tort, nul difſeiſin, oc: 
E 3 and 
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And as an Tſlue natural cometh of two ſeveral perſons, fo 
Tflue legal ifſuerh out of two ſeveral Allegations of advaſy 
parties, vide Set. 414. X 

An. Iflue being taken generally, referreth to the Coun 
and not to the Writ, 9, E. 3. 34. wade, &c. 

A ſpecial Tflue muſt be taken in one certain maten 
point which may be beſt underſiood and beſt tryed, 201 
Tdue 31. 22. E. 4. 28. 

An Tilue ſhall not be taken upon a Negative pregn 
which impheth another ſufficient matter, but upon t 
which is ſingle and Gmple, as Ne dona pas par le ft. imp 
gift by Parol, therefore the Iflue muſt be Ne dona pas 
C& forma. 21 H.6. 9. b. 16. E. 4, 5. 

An Iflue-joyned upon an Abſq; hc, &c. ought to have 
Affirmative after it : Two Afﬀfirmatives ſhall not make an 1; 
unleſs it be leſt the Iſſue ſhould not be tryed. 18. Eliz.1 
253- 22. H. 6.19. 11. HH. 4+ 79» : 

Some Iſſues be good upon matter Affirmative and 
tive, albeit the Afﬀfrmarive and Negative be not in pt 
words ; as in Debt upan a leaſe for years, the-D cnn 
pleads that the Plaintiff had nothing at the time of 
leaſe made. the Plaintiff replies, that he was ſciſed inf 
cv is a good Iſſue. 2 H. 9. q 5+ H. 7. 12+ 26, H. 8. 
meden. . 

Where the Iſſue 1s joyned of the part of the Defenda 
the entry 1s && de hoe ponit ſe ſuper patriam ; but if it be 
the part of the Plaintiff, the entry 1s & hoc petir quod inp 
ratur per patriam, 26 H. 8. 3. St. Eliz. Dyer 353. 

There be Negative pleas,thar be iflues of themſelves,whe 
unto the Demandant or Plaintiff cannot reply, no more t 


wu * tt = 4 = 


to a general Iſſue, which is, Et predius. | 
A, ſimiliter, As if the tenant do vouch, and the Dem 
dant counterplead, That the Vouche or any of his Anceſvny 


had any thing, (7c. whereof he might make a feoffment, 
ſhall conclude, Et hoc petit quod inquzr* per patriam, (9 pl 
renens ſimiliter. So \n a fine pleaded by the tenant, (9c. un 
Demandanm may fay, quod partes finis nibil habuerunt, 0 4 Þ 
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it, &c. And fo in a Writ of Dower, the Tenant plead zr-- 

dverf ques ſerſre Dower, he ſhall conclude, ' Er de hoc ponit fe, &c. 
22 H. 6.57. $9. 3. H. 7.7.9. 12. E:. 4 19 

ou Filratio non poteft probari, and therefore the 1flue muſt be 
whether the _ was enſenit the day of her husbands death: 

nll at; E. 3-11. 6. 

Yy. , a procſaio availeth not the Party thar takcth it, 3f tlie 
fue be found againſt him; except in ſome ſpecial Caſe *, as 

if a man enter into warranty, and taketh by proteſtation the 

yalue of che Land, albeit the plea be found againſt him, yer 

the proteſtarion ſhall ſerve him for the value. 10 E. 4.Proteſs, 

& Vid. S, I 92, 9 30. E, 3: I4» 


SeF. 194. , 
$ le Seignior Mayhem ſon villeine, ul ſer. de cen endite a le 


key 


Mahbeminn (2. e:) membri mutilatio. Endite (i. e._) an accu- 
ation found by an enqueſt of 12, or more upon their oath ; 
i1Aiy rus, to accuſe. 

x t. For a pecunrary puniſhment for an cf- 
Finis $umitur ) fence, @yc. againſt the King, 
*Iriliciter. ) 2.For a ſur given by the Tenant to theLord*® 
Zr 2.For the hrptieft and befl aſſurance of lands, 

If a pr ecipe be brought 4gaitiſt an infant, and hanging the 
Pea, he cotneth 'of full '#þe, he ſhall be arnerced for the de- 
hy after his full age. Lb. 5. fo. 49. Vaughatis Caſe. 

So if the demandant or plainr. be nonſute, or judgment gi- 
ven againſt him, he ſhall be likewiſe amerced pro falſo clamo- 
fe, Vide lib. fo. 126. b, (fc. 

If a Writ do abate by the a& of the demandant or plain- 
aff, of for matter of form, the demandant or plaintiff ſhall 
be amerced, bur if ir.abare by the a& of God, as by the dearth: 
: H 4 of 
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of one, tc. it 1s otherwiſe. Lb. 8. fo. 60. b. Becher's Cake 

Wit, wita, Bite, wera or were old Saxon words, fignif 
amerciament or compenſation, Cc. 

Ranſome ne forſque redemption de parne corporeal pro fine de 
deniers. Mirror ca. 1... 1-and 3. 

Ranſome is ever when the Law infiiteth a corporal py 
niſhment by jmpriſonment, (and ſo 1s alſo a fine) but other: 
wiſe it 15 of an amerciament:. 

Alwaies at the Commonlaw when the Defendant ſhould | 
life or member, the Writ ſaid Felontce, (oc. 

And now albeit the Law be changed (for the Plaintiff ſhl 
recover but damages (yet the Writ of appeal ſaith. ſtill fel 
nice. Vita ( membra ſunt in manu, ſeu poteſtate regis. Bras 
Lib. 1. fo. 6. 

This. offence -of Mayhem, is under all felonics deſervi 
death, and above all other inferior offences, 3 

Inter crimina majora minimum , Cy inter minara maximun 
Inutilis labor Co ſine fruFu non eſt effeFus Iegize Nan licet, qu 
diſpendio licet; Sapiens incipit d fine. Lex non precipit inuth 

Therefore the Law forbiddeth ſuch. recoveries, whole ed 


CEO WC-7 


Co 


are vain, chargeable and unptpfuable, 


4 


0 31:3T% 


Sef. 198. Y 
Demandant and Tenant, in real a&tions ;, Plaintiff, anl 
Defendant in a&tons perſonal and mixt. In a perſonal aQion 
brought by A..B. againſt C. D.the defence is, and pred. CDM 
defendit im Cy injuriam quando, Goc. Et damna, (5 quicque Wl ,, 
guod ipſe defendere deber. Vide Libr. G5c. fo. x27.be © Wg 
The Defendant 1n this and the like a&ion can plead 00 ;, 
Plea at all before he make himſelf party by this part of the ; 
defence. 1 E. 4. 15+ 


$eF. 196, toc. , y 

Ss. Maners de homes y font guenz ſils ſuont afion judge, 

ment poit efir. demand fils ſerront reſpons, Eyc. 1. Lou wh} 
tern ſuiſt atlion envers fon Seigmor. 2. Lou hom. 1 utlage, 

Jur aft de dept. trns. Cc. ou enditement. 3. Un alien, O% fg 


4. Vn 
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4. Un home que” per judgment done emvers luy ſur un bre de 
premunire factas, (Fc. & hors del protection le roy. 5. Un ho- 
ne enter, Uoc. en Religion. 6. Un home que eſt excommenge 
& per le ley de St. Eliſe Sils. ſorront reſpondus, &yc. This 15 
the legal concluſion of the plea, when the plea 1s in diſabilt- 
ryof the perſon. Fo. 128.4 

By the Commonlaw, the Plaintiff, or Defendant, the De- 
mandant or. Tenant could nor appear by attorney, withour 
the Kings ſpecial Warrant by Writ, or Letters Patents. 

Abufion & a retemer Attorny ſans bre de la Chancery , 
Mirr. ca. 5. ſh 

Attorneys point eftr. touts ceux, aux queux, lex wole ſuffer, 
fems ne potent efle. Attor. ne enfans, ne ſerfs, ne nul que # 
en garde nou auterment faut de foy, ne nul criminous, ne nut 
effugne, ne nul que neſt a le foy le roy nul que ne poit efte 
Canter, (oc. Mir. Ca. 2. Sed. 21, 

If an executor, gc. Sueth any aftion, utlary in the Plain- 
tiff ſhall not diſable him, becauſe the ſuit. 15 1n auter drotr, 
21 E. 4+ 49. b. 21 H. 6. 30. b. 

In a Writ of error to reverſe an utlary, utlary 1n that ſuir, 
br at any ſtrangers ſuit ſhall not diſable the Plaintiff, becauſe 
if he in that action ſhould be diſabled, 1f he were outlawed 
F at ſeveral mens ſuits, he ſhould never reverſe any of them, 
At 1 H. 4- 40» -- 45 

When any man pleads an outlawry in diſability of the per- 
J fon he muſt ſhew forth the Record of the Outlawry, Mainte- 
"NI nazt ſub pede ſigill; (becauſe rhe plea 15 dilatory) unleſs the 
o | \<cord be in the ſame @urt. Bur if he plead an ourlawry 
* In bar, if it be denied, he ſhall have a day to bring in. 
6 Eliz, Dyer 228. F.N. B. 241. Stanf, pl. cor. 105. 
Note, there be two kinds of appearances before the Quznto 
exattus, to avoid the outlawry, viz. an appearance in Deed, 
{© £9 render himſelf, (5c. and the other 1s by apparance in 
r$4% 7. 6. by purchafing, a ſuperſedeas our of the Court where 
, {ihe Record 15,@c. Tr.44E). in Co. dance inter Mere Co, Dolburie, 
| If the ground or cauſe of the aQtion be forfeired by the 
Outlawry, then may the Outlawry be plead 1g bar of the 
E $ ; aRion 
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aRion, as in an ation of debt, detinue, Cc: Bur in real 
&ions, or in perſonal, where damages be incertain, ( az j 
trns. of Battery, of goods, of breaking his cloſe, gc.) and ar 
not forfeired by the outlawry, their outlawry muſt be plex 
ed in diſability of the perſon. 9 Eliz. Dyer 262. 7 H. 44 
$. 109. Foxleyes C. 

Tn the reign of King Alfred, and afrer the Conqueſt | 
man could have been outlawed, but for Felony, the puniſ 
ment whereof was death, Mir.c. 1.5. 3. 

Utlagatus (oy waiviata capita gerunt Lupina, que ab omhil 
7mpane poterunt amputari, merito enim ſine lege perire debent,; 
ſecundum legemwvivere recuſant. Fleta lib. 1. cap. 27.Butnowt 
Law is changed, for avoiding of inhumanity, (4c. Vide 2 4 
Pl. 3.2 E. 3. tit. Coron. 148. 

In BraFons time, and ſomewhat before, proceſs of outl 
ry was ordained to lye 1n all a&ons that were, qu. vi,ty arni 
which Bra&on calleth d:li#a, for rhere the King ſhall har 
fine. Burt ſince by divers Statutes Proceſs of outlawry di 
ive in Account, Debt, Detinue, Annuity, Covetrant, Aon 
le Caſe, Aion ſar le Statute, De 5 R. 2. and in divers oth 
common or civil a&ions, Bra#. 17b. s. fo. 421. 8 H. 6.9.b.y 
E. 3. 5, Oc 35 H. 6. 6. 40. E. 3. 2. 


Sef. 198. 

If an alien had ue in Engliſh before his denization, th 
Iflue 15 not inheritable to his Father ; bar if his Father be 
turaliz'd by Parliament, ſuch iflue ſhall inherit. 
Ligeantia eft vinculum fidet, ligtantia + leghs eſſentia. | 
eſt duplex, 1 Perpetua, Co ifta ligeantia eft aut nata, ant di 
2 Temporanea, que # aut localis, aut limitata, ſc. denizd 
pro vita, (gc. Vide hbr. fo. 129. a. 


A man may be born out of the realm of England, yt 
within the legeance, as in Ireland, &c. 

An alien that is in league ſhall maintain perſonal adtic 
for an alien may trade, &&c, bur not real or mixt aRions. A 
alien that is condemned in an information, ſhall have a Wrl 
of errour rogeljeve himſelf, vo fc, bee. | 


\ 
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" If att Alien be made a Prior or Abbor, the Plea of Alien 
zee ſhall nor diſable him to bring any real or mixr a&ion 
concerning his houſe, becauſe he '1s in auter drozt. 29 E. 3. 
-Br; Denizen. 15. Sc vide diverſitat. 

In Littletons Caſe the tetranr or defendant ſhall neither 
plead Alien nee to the Writ, or to the ation, but in diſabili- 

of the perſon as in villenage or outlawry; and Littleton 
js to be intended of an Alien in league ; for if he be at A- 
lien enemy, the defendant may conclude to the aRion. 
Liure.de en tres Alien. 1. Y 


SeF. 199. 


The judgement in a Premunire, is that the defendant ſhall 
be from thenceforth out of the King's proteRion,and his lands 
and tenetments, goods and chattels forfeired to the King,and 
chat his body ſhall remain in priſon at the King's pleaſure. 
' Ahd a nam tight doe ro him. as to the King's enemy, and a 
w_ may lawfully kill 'an enenty. 24 #. 8. Brook Coron. 
168, | 

But by the Statute $ El:z. ca. 1, Tt 1s not lawfull for any 
perſon to ſlay any perſon atrainr. in premunire,zyc. Tenantin 
rail attaint. in a premunire ſhall forfeit the Land, but during 

Ins life.” , Vide teftar I6 R. 2. CC. 5. 

There be' three things wheteby every ſubje& 1s proteR. 

iz. Rex, Lex, (7 re(cripta regis. The law 1s the rule, but it 1s 
Mute; The King judgeth by his Judges, and they afe lex 

loquens. The proceſs and the execution which 15 the life of 
the Law, confiſteth in the King's Writs. Rex tuetur legem, (5 
lex tuetur jus. | 

A man attaihted of Treaſon, or Felony, is diſabled to 
dring any a&jon,for he is, extra /egem poſitics,and accounted in 
* "LaW civiliter mortnits. 4 E. 4. 8. | 
; There 1s a genera], proteQion of the King, and this ex- 
. tends to dll the Kings loyal ſubjes, Wc. and there 15 a par- 
ticalat prore&. by Writ, &#c. And;this is of rmo ſorts, one to 
g1ve a man unmunity from 2” vr fates. The ſerond, = 

| the 


136 Tenure en villenage, 


the ſafery of his perſon, ſervants and goods, lands, (4c. from 
unlawfull moleſtation, ar wrong. .j 

The firſt is of right, ahd by law, the ſecond are all of gras 
(ſaving one) for the general ProteQtion 1mplieth as muc 
Of the firſt ſort ſome are, cum clauſula Cvolumus ) and of thek 

re&ions, | | 

There be four kinds, viz. 1. Quia profeFurus. 2. Quia mp 
raturus. 3.Quia indebitatus nobjs exiſtit of the matter. 4. When 
any ſent into the King's ſervice 1n war is impriſoned beyond 
Sea. The former two are for ſtaying of ſuits and a&ions 
in general; and for theſe, nine things are to be obſerved, 
1. The cauſe of granting the prote& muſt be expreſſed, (5: 
and ijtis of two natures, the one concerns ſervice of war, a 
-the King's Souldier, (c. The other wiſedom and - coun, 
as the \ King's Ambaſſador, pro negotzzs regnz, both thek 
being for the pubque good of the Realm, private 
actions and ſuirs muſt be ſuſpended for a canvenjent time; 
for jura publica __—_— privatis, Of jura  publica ex - 
vatis promiſcue decidz non debent. A man in execution, # 
falva cuſtodia, ſhall not be delivered by a prote&ton. 5.. Har, 
162 Dyer. 

2. Theſe prote&ions are not allowable onely for men 
full age, but for men within age, and for wamen as neceſlary 
arrendants upon the Camp, and that jn three Caſes, quia + 
trix, ſeu nutrix, ſeu obſtetrix, 19 He 6. $1. Vide lib. 6. BY 


fo. 130. a. F. N.B. 28.1. 8. 
Cor por. aggreg. of many are not capable of prote?. profetly I 
re, or morature, for the Corpor. it 15 inviſible, e! 


In every ation or plea real. or mixt againft two, 9c. 2 I f* 
proteRion caſt for the one doth put the plea without day I © 
for all, as in debt, &9c. 9 E.2. Prot. 80. 81, 

3- A protefF. profefure _ not- be purchaſed, pendente } Vl 
plto. unleſs it be in a voyage royal : But otherwiſe it is, of Þ fi 
a prote?}. Morature. 3 H. 6. prot. 2. | G 6, 

_ A prote&ion cannot be caſt, but when the party hath a 
day jn Court, and when jf he made default, ir fhoyld (ave | Þ 
his defaulc, (9c. 4+ (6 H. 22.) a i 
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If. a man hath a prore&ion and notwithſtanding plead a 
. Wer yet at another day of continuance, after that a | 
may. be caſt, ſo at a day after an exigent, bur akter ap- 
arance he cannor caſt a protefion 1n that term, untill a 
; continuance be taken,* 22 F. 3. 4 
And no prote#. either Profe. or Morat. ſhall endure lon- 
rthan a year and a day, next after the tefte or date of it. 
TY; A-E1%s | 
« The prote&ion muſt be to ſome (certain) place our of 
he Realm of England. Lib. 97. fo. 8. Caluin's Caſe. 
5: In ſome a&ion ProreRion ſhall not be allowed by the 
»mmonlaw as of appeals of Felony, and Mayhem; {o it is 
where the King is ſole party, 3c. And, 1n a Dectes rant. where 
he King and che ſubjeR are . IK” 

But 1n late a&s of Parliament, ProreRions in perſonal a- 
tions are expreſly ouſted. Bra. Lib. 5. 139. Oc. 

In a Writ of Dower ande nihil habet, 1n a qu. imp. or afſ..of 
Darr. preſentment, in aff. of no diſſ. In a qu. non miþzt, &5c. no 

&ion is allowable. V7de. 

By a& of Parliament no'proteRion ſhall be allowed in at- 
taint nor in a&ion againſt a Gaoler for an eſcape; nor in 
pleas of trns. or other contra made, (5c. after the date of 
the ſame proteQion. 23H. 8. ca.z. 

Note in judicial Wrus which are in nature of a&ions 
where the parry hath day to appear, there a prote&ion doth 
lie, as jn Writs -of Sczre fac. upon Recoveries, Fines, Judg- 
ments,C9c. So its in a quid Furis clamat,7yc. Bur in Writs of 
execution, as habere fac, Seiſ. Elegit, execution upon a Sta- 
fute. cap. ad Satisf. Fieri fac. There no protection can. be 
caſt for the Defendant. cauſa qua ſupra. 13 E. 3. Prot. 92. 

6..No Writ of prote&ion-can be allowed, unleſs jr be 
under the great Seal, and it 1s dire&ed generally, Zbr. 2. 
jt 17. Lane's Caſe, lib. 8. fol. 68. Tralloy's Caſe, 35. Hen. 
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* 2. | | 
2 |. 7. The Courts of Juſtice are to:allow or difallow of the 
e | Prote&ion, (5c. be they Courts, of ;Record or nor, and nor 
the Sherift, or anyother Officer, 43 E. 3. Prat. g6, 


8. The 


138 Tenant en Vilknage, 

8. ITE caſt by a trariger, orb T 
party himſelf; an Infant feme convert, (5c. may caft aen 
tection for the tenant or Defendant, And the Def 
'or- tenant caſting ir, he muſt ſhew cauſe wherefore, | 
but a ſtranger need not fhew any cauſe, but rhat rhe 
nant or defendant is here by prote&ion, 21 E. 4. 18. 38 hid. 
T | £ 
7 A proteRion may be avoided : 1, By the caſtiy 
it before it be allowed. 2. By repeal thereof after 1 
allowed ; by difallowing of 1t many ways, as for th 
lieth not in that ation, or that he hath no day to caft i, 
for material variatice between the Prote&ion and the 
cord, or that it is not under the Great Seal, gc. 3. Alt 
be allowed by innoteſcimus, as if any tarry it1 the Coutit 
without going to the ſervice, &c. over a convenient t 
after he had any Prote&ion, *or tepair from the ſame 
vice, upon information thereof ro the Lord Chancellow 
ſhall repeal the prote&ion by Ihnreſeimns, 13 R. 2, cap. 
21 E. 4. vide lib. 131. 4. &b. 

As to the third Prote&ion, cum clauſula volume the ii 
by his prerogarive 1s to be preferred 1h payment of his 
ty ” ebr, by his Debtor, before any Subjet, Ry 
281. b. 

Theſaurus Regis eft fundamentam belli 0&4 firmamti 


$. : 
By the Stature of 25 E, 3. cap. 19. the other creditofs ti 
have cheir a&ions againſt the King, debtor, atid d 
Judgement, but: not to Execution, unleſs he Will take 
-on him to pay the King's debr, atd then he ſhall have 
cution for both the two debts. 
' But in fome tafes the Subje&t ſhall be firſt ſatisfied, mn 
where the King 1s intitted to atty fine or duty by the ſult« 
the party, as in a' #eczes tantam. And fo if in an aRiohd 
Debt, the defendant deny his Deed, and it is found ag#iil 
Him, he ſhall os fine to the King, bur the Plandff (hal 
be firft carise » 4t E. 3.15 4 E. 4.16, t7 E. 34} 
29 E. 3-13 "Y w_ a b: 
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The fourth Prote&ion oum clauſula volume, is when a man 

nt into the King's ſervice beyond Sea, is impriſoned there, 
\ 25 neither Prote&tion, Profe&ion er Moration will ſerve - 
Shim, and this hath no certain time limited in it, F. N. B. 28. c. 
Of Prote&ions cum clauſula nolumus, that are of Grace, vide 


8 bid. 9. fo. 9. Calvin's Caſe, Regiſt. 2 So. 


The Prote&ion cum clauſula nolums, that is of Right, is, 
That every Spiritual perſon may ſue a ProteRion for him 
and his goods, and for the Fermors of. their lands, &c. that 
they ſhall not be taken by the King's Purveyor, nor their car- 
riages or Chattels taken by other Miniſters of the King; 
Which Writ doth recite the Starute of 14 E. 3. F. N. B. 
29, 30s 

Albeit Queen Eliz. maintained many Wars, yet ſhe gran- 
ted few or no Prote&jons ; atnd her reaſon was, That he 

was no fir Subjet ro be employed in her ſervice, that was 
to other mens ations, leſt She might be thought ro 
delay Juſtice, fol. 131. b. 


SefF. 200, 


Un home que eft enter profeſſe rel;gron, eft ctviliter mortuns 
of mortuns ſeculo. 

To three purpoſes, Profeſſion, 2. e. the civil death, hath 
not the effeR of a natural death: 1. this civil death ſhall 
never derogate from his own grant, nor be any mean to 
avoid it; for if tenant'in tal make a Feoffiment in fee, and 
efter into Religion, his iſſue ſhall have no Formedon during 
his life. 2. It ſhall. never give her a vail, without whoſe 
conſent he could not have entred into Religion, and there- 
fore- his wife ſhall not be endowed untill his natural 
death. But .if the wife , after her husband hath entred 
Into Religion, alien the Land which is her own right, and 
after her husband is deraigned, the husband may enrer, and 
avoid the alienation, 31 E.z. Dower 176. 21 E.4. 14. 3. It 
-< vigw work any prejudice toa ſtranger that kath a former 
rignt. 


In 
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Tf a difſciſor is poſſeffed, fo as the lands deſcend tg 
heir, this deſcent ſhall nor roll the entry of the diffciſee, 
A woman cannot be profeſicd a Nun during the life of 
husband, $ E. 4. 3+ ' 
| Butif a man holdeth lands by Knights ſervice, and is 
fefled, (9c. his heir within age, he ſhall be in Ward, 31 E 
Colluſcon 29. | 
Tf one joynt-tenant be profeſſed, gc. the land ſhall ſry 
ro the other, ' 21 R. 2. Judgment 263. 
. An Abbot,g53c. may ſuc and be Fu g &Fc. for any thing t 
-concerns the houſe of Religion, Bra#Z. fo. 41 5. 

A wife is diſabled to ſue without her husband, as much 
a Monk is without his Sovereign, 4 H. 3. Br. 766. 

And when the wife of Sir Ro. Belknap Juſtice of the Cc 
mon Pleas,- who was exiled beyond Seca, did ſue a Writ 
her own name, without her husband, he being alive; whe 
of one ſaid, Ecce modo mirum, qued femina fert breve Rey 
non nominando virum conjunftim robore legis, 2 Heg. j.7. a. 
King E. 3. brought a qu. imp. againſt the Lady of Mal 
wers, 10E, 3. 53. And King H. 4. brought a Writ of Wat 
againſt Sibel B. 1 H. 4. 1.b. 

And Thr, of Weyland being abjured the Realm for Fe 
ny, in the year before, Margery de Moſe his wife,and Richadi 
ſon of the ſaid Tho. exhibited their Petition of Right inviÞ * 
the Parliament, Anno. 19 E. 1. for the Manor of Sobln, 
wherein her husband had bur an Eſtate for life joyntly wit 

; her, and the inheritance in Richard the ſon by fine, 
The Earl of Gloceſter Lord of the fee ( who — 
Tand by Eſcheat, had taken the poſkefiion thereof ) alledged, 
' Quod non fuit jure conſonum quod aliqua femina intrart 
in aliquas terras vivente marito ſuo, (c. . Tamen Coram 
Confilia Domini R. wocat” Theſaurar' fy Baron. &5 Juſticia- 
riis de utroque Banco concordat” eft, quod predicta Margenid 
rehabeat talem ſeiſmam , G6. ſecundum perportum fints Þ« Þ yp 
 di##' oc. Vide Lib. fo. 33: a. 5 
. Tf the husband had altened the land of his wife, and after, 6 
had b:en abjured che Realm for Fclony, the wife ſhall w_ 
| a Cut 
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w in vita in his life time, 31 E. tr. Cut in vita, 31. 
The wife of the King of England 1s of ability and capacity | 
prant and-ro take, to ſue and to be ſued, as a feme ſole 
; the Commonlaw. And ſuch a Queen hath many Prero- 
tives; as, ſhe ſhall find no pledges, for ſuch 1s his digniry, 
ſheſhall not be amerced, 18 E. 3. 1,0 2. The Queen ſhall 
00 Toll, F. N, B. 235. The Writ of Right ſhall nor be 
netted to the Queen, no more than to the King, bur to 
r Bayliff, F. N. B. 1.F. But a Prote&ion ſhall be allowed 
ainſt the Queen, but not againſt the King; neither ſhall 
Queen be ſhewed by Petition, bur by a Pracipe,. 21 E. 3+ 
11:H. 4.196. Þ. 
f7 A. be bound to the Abbot of D. A. is profeſſed a Monk 
n che ame Abbey, and after xs made Abbor thereof, he ſhall 
- Marc an ation of Debt againſt his own Executors, 4 E. 44 
"5+ 6. E+.4+ 41 22 He 6. 5» 45 E. 3. 10.4. 5 H. 7. 25 be 
Set. 201, 
_ Excmmunicato interdicityr omnis alu legitimus , ita 
wad agere non poteſt, nec aliquem comvenire., licet ipſe _ ab 
is "poſit comventri. - Excommunicatio nihil altud. eft | quam 
amſura 2 Canone. vel judice ecclefiaſtico prolata & inflita 
vans legitima Communione Sacramentorum (5 oque 
ominurm, Brad: lib. $. fo; 415. & 426, (fc. F.N. B. 64 F. 
None can certifie Excommengment, but onely the Biſhop, 
Yr one that hath Ordinary Juriſdi&ion, and 1s immediate 
icerto the, King's Courts. - AS the Archdeacon'of R. or the 
Dean and Chapter in time of vacation. + 
The Commonlaw dilallows all a&s done in diſability of 
any Subje& of this Realm by any foreign power, as things 
not auchenrique, whereof the Judges ſhould give allowance, 
16 E. 3. Excomm. 4. N. B. 64. 
wy the manner of Ele&ion of Biſhops, verde le ſtatute of 
254.8, 


th 


None but the King's Court of Record , as the King's 

Bench, &c, - Juſtices of Gaol-delivery, Cc. can write to thee 
Jibop to certifie Baſtardy, Mulierty, loyalty of Matrimony, 
G«, tor it is a-rule in law, That none but the King can write 
ro 
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to the Biſhop to certifie. Nulbss alrus preter Regem piiefifh 
piſcopo demandare inquiſttione'n faciendam,Brad. 1. 3. 106, ih 

Four. is the day of appearance of the parties, or ove 
ance of rhe plea. And in all Summons upon rhe Orig 
there be 15 | wn after the Summons before rhe appeaty 
But if the' Original be rerurtied rarde; and Sormmnons alin 
eth forth, there be nine Returns berween the Tefte audi 
Return, 8 H. 6. 20. 8 Eliz. Dyer 251. 

And before the Statute of Articulz ſuper Chart. cap, 
28 E. 1.. in-all Summons and Atrachments 1n plea of 
there ſhall be. contained rhe term of 15 days. But 
conſent other than common days may be'taken, 11 A 
+ | 


"The uſe of the King's Bench at this day is, That if 
offence be committed 1n another ' Countrey than where | 
Bench fits, and_ the Indi&ment be removed by-Gerti 
there muſt be 15 days between every Proceſs, and the 
rurn thereof, (Fc. Lib.9. 158, Banchers Cafe, f6. 194; 54 
Ca Fab $040 92S gi \ 2 
There 13 ales ſpeciulis, as in' an Aﬀize in rhe King's By 
mow g_ n.Pleas, wy ro ie need nor 'be 13 dayils 
appearance. #., .N., 8. 1404p. - | \ <7 

of Niſeprize, 'and ehe'day 16 bank, Is all ones 
bac not to other purpoſes, 21 #46, 10.1 


A. fo. 135. a. 
L ts, aye Writs that the Þ 
mandant or Plaintiff, after he'hath obtained the Lertdht 
his Abfolution, may ſue dut-t6 bring the Tetiirar of Diſs 
danragain.inro Court, to have'day'to ahſwet wutird him; 
theſe Writ do lie #1 all caſey when the plea is Urſeontint, 
or put without day, either in this caſe, or in caſe where tht 
nt or Tenant hath his age, of for the non vent lf | 
the Juſtices, or 1n caſe of a prote&1on or Efſoign de fervicek 
Roy, Gr. Brafton, ib, 5. 424. Brit. cape 9 4. þ 5.29, 30- 
* Note, Thar jn the caſe of Excommengemient, the Writ ſhil 
not abare, bur the Plea 'to'be pur without day, untill the 
Plaintiff purchaſe his Lerters wf Abſolution, yhr.. but wY 
0 
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ef Whther five caſes (ſc. of a Villain, &c. -«nte fo. 55. a.) the Writ 
6, na abate, fo. I 5. b, ; 

tis But in the caſe of Outlawry the Writ ſhall abate 1f he ob. 
lain not his pardon. 44 E. 3. 27- 

At this day Idiots, Madmen, gc. may ſue, for the Sures 
naſt be in their name, but it ſhall be followed by others. 
(n Idiot ſhall not appear by Guardian or Prochein amy, or 
Atturney, but he muſt be eyer rm perſon, 33H. 6. 18. F.,N. 8. 


27. Ge 
"Bur an Infant or'a minor ſhall ſue by Prochein amy,and de- 
fend by Guardian, 27 H.8. 11. 20 E+ 4. 2. F.N.B. 27 H. 


Sef?. 202, 203, 204» 


Si lenfant al age de 14 ans enter en religion, Gy eft profeſſe, 
b gardein nad auer remedie ( quant al gard le corps )) forſque 
treve de raviſhment de gard envers le ſyoeraigne del meaſon, 
Penny & aſe. eftant de pleine age que t heire tenfant 8 congeable: 
&he gardernen tiel caſe nad aſc remedie par le rerre, Ofc. Mas 
- cows iem eft quod extra munum, wel extra poteftatem dlte- 

porere. 

| m_y Manumiſſion is an infranchiſement, bur every m- 
- 77 ement is not @ Manumifſion, Mirr. tap. 2. Sett. 
I . 


There be two kinds of Manumiſſons : 1, Expreſs, when 
the Villain by deed in expreſs words is manumiſſed and made 
free. 2. Implyed, by doing ſome a&, that maketh in judge- 
ment of Law, the Villain'free, (re. | 

 Libertinum ingratum leges civiles in priſtinam redigunt ſer- 
ututem, ſed leges Anglie ſemel manumiſſum ſemper Iiberum 
— gratum (3 ingratum, Forteſcue, cap. 46. fol. 137- 


There be ſome caſes where the Villain ſhall be privileged 
from the ſeiſure of the Lord, gc. 
af -- 1. Ratione loci, as if a Villain in the ancient Demeſn of 
: the 1+ b year and a day, withour claim or ſcifure of the 
er 


Lord, the Lord cannot ſeiſe him, ggc. ſo long as he _— 
| a 
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and. continues there, 39 E. 3. 6. b. F.N.B. 19, 
2. Ratione profeſſions, as 1f he a Monk be, (9c. Glanu.l 
Cad. &% | 
p 3. Ratione dignitatis, if he be made a Knight, gc. Bri 
Oe 79. 
4. Ratione matrimoniz, as if a Neice marry a free-man, ( 
Js prcnged during the marriage, Cc. bur 3f the Lord h 
ſelf marry the Neice, then ſhe 1s jnfranchiſed for ever, 
C. 3. ſe. 18. acc. DoF. oy Stu. 141. y 
If a Neice be regardant to a Manor, and ſhe taketh a fre 
man.to husband by licence of the Lord, and the Lord mak 
a feoffment mn fee of the Manor, the husband dyeth, th 
feoffor ſhall have the Neice, for that during the marriage ſt 
was ſevered from the Manor,* and fo 1s /:b. 29 Af. (whit 
is falſly printed) to be underſtood. ; 
_ If rwo Coparceners be of a Villain, and one of them take. 
ym to husband, ſhe and her husband fhall not have a Nye, 
00H; _ her Coparcener, but after the deceaſe of her 
band ſhe ſhall, 16 H. 3. Naper 0b. 17. F 
When the Lord enableth the Villain to have an ations I, 
gainſt him as for Debt, or Annuity, &c. or if he ſueagaiti 
his Villain an A&ion of Debt, Or of Covenant, gc. of j- 
veth to the Villain a certain and fixed Eſtate in Land, 
as a leaſe for years by Deed, or without Deed, this is an is 
franchiſemeut for ever. © But if: the. Lord atcurn to his Vi 
Jain,z5c. or if he releaſe all his right in black Acreand the Vib 
lain is not thereof ſciſed, this is no infranchiſement,becauſei 
15 yold, and can give no cauſe of ation, fo. 138. a. L1H:7.13 


Sed, 208, 


| 


The Tenant infeoffs the Villain of the Lord, and a ſtrate 
ger* upon by Colluſionz 1n this caſe alchough the Lord 
may enter upon the Villain for the moity, yer may he have 
a Writ of Ward againſt them both , without infranchiſe- 
ment of the Villain; for 1f the Lord ſhould enter upon the 
Villain, then ſhould the ſezgniory be ſuſpended, and _ 
cou 
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ould he not have a Writ'of Ward againſt the other, vide 


op 


4" There is a Nonſute before appearance at the return of the 


Irit, or aſter appezrance at ſome day of continuance. 
' A Nonſute 15 ever upon a demand made when the De- 
andant -or Plaintiff ſhould appear, and he makes de- 


A Retraxit is ever when the Demandant or Plaintiff is pre- 
nt in Court, G5c. and this 1s either privarive,as upon demand 
nade, that he depart in deſpight of the Court having made 
"Wicfaulr, &c. or Poſitive, as when he faith, that he will not 
 Wroſecute his plea, (9c. ſed abinde omnino ſe retrazit, &c. 
ol; 139-4. | 
Allo a Retraxit is a bar. of all other a&ions of like or in- 
jor nature; qu? ſemel atomem renunctauit amplius repetere 
 preſt, But: Reg. a Nonſute 1s not (o, but that he may 
Mcommence an action of like nature, (9c. again, 4b. 8. fo.58. 
Whecher's Caſe. 
* But yet. for ſome ſpecial reaſons. Nonſute 1n fome a&tions 
js peremptory : as in a qu. 7p. if the Plainuff be Nonſure 
#rer appearance, the Defendant ſhall make a Title, and 
have a Writ to the Biſhop, &c. and the Incumbent thar 
ometh in by that Writ ſhall never be removed, 5 E. 3. 35. 
lib. 1. f0.27. b. Sir Hugh Portman's c. Soit is in a Writ de Na- 
two habendo in favorem libertatis, 6 K. 2 Vl. 26. F. N. R.38. 
« And in an appeal of Murther, Rape, Rbbbery,Cc. in favo- 
em ite, © H.q. 1. Pl. Com.148. 4.171. And jn anappeal of 
Mayhem, for the Writ ſaith, Felomce Maybemauit, 43 Afſ.39. 
And in Attaint 3 and the reaſon is, for the faith that the Law 
Ives to the Verdi, and for the fearfull Judgment that 
d be given agamſt the firſt Jury, if they ſhould be 
convicted ; and therefore upon the Nonſute the Plainriff ſhall 
be impriſoned, and his pledges amerced ; bur if the Proceſs 
man attaint be diſcontinued, the Plaintiff may have another 
Writ of Attaint, becauſe upon the Nonſate there 15 a Judg- 
ve {ent given, bur not upon the diſcontinuance, F, NM. B, ro8, 
4 32 Aſſ. 13+ Be 
Nonſute 
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Nanſuit before appearance 1s not peremtory in any © 
for that a ſtranger may purchaſe a Writ in the name of hi 
that cauſe of aftion 'y : 

In real or mixt ations the Nonſuit of one Demandant 
not the Nonſuit of both, but he that maketh defaulc ſhall 
ſummoned and ſevered, bur Reg. in perſonal afions 
Nonſuit of one 1s the Nonſuit of both, unlefs it be ine 
rain particular caſes.* F, N. B. 35. b. as in perſonal a& 
brought by, Execurors, (5c. #b.* 6. fo. 25. Ruddoch's C 
Andin an Aud. quer. concermng the perſonalty* vide oF 
lib; fa. 139. 4» g; 

'In a guid Furis clamat, the Nonſuirof the one, is the N 
ſuit of both; becauſe the tenant cannot attorn acording 
the grant, 20 E. 3. Severance 17. | 

Some a&tons follow the nature of thoſe aions 
upon they are grounded, as the Writs of Errour, 
Scire fac (5c. If a real a&ton be brought by ſeveral Preq 
againſt two or more, 1f the Defendant be Nonſuit aga 
one, he is Nonſuit againſt all, far as to the Defendantiti 
bur one Writ under one Teſte, 47 E 3. 6.6. . 

Severance is twofold; viz. by Summons ad ſequend” 


—= <4 = rs I - 3 


—_— 
"© 
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and that is when one of the Demandants or Plaintiffs new F 
appcared, and by award of the Court of Nonſait, withe 
any Summons, and that 1s after appearance, fo. 149. b. 

T 


Ar the Co aw upon every continuance or 
yen over, the is mighe have been Nonſuit, and - | 
re after Verdict given, if the Court gave a day to be adn 

ſed, at thar daythe Plaintiff was demandable, and t 
might have been Nonfwit, which is now remedied byte 
Srarure of 2 H.4. cap. 7. Bur after demur in law joyned, i 
the Court doth give a day over, at that day the Demand 
of Plaintiff. 1s Demand, and may be Nonſuit, for that is! 
holden by any Statute, 2 H. 5. $5. and afrer an award tox 
count, the Plaintiff may be Nanſuit, and'ſo note a diverſty 


berween an interlocutory award: of the Court, and a fwalj KH 
Judgemevr, /. 11.fo. 99-41. Medcalf"s Calc. 
Albcitc the Lord be Nonſuit , yet the ipfranchiſcme 


ol 
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the villain doth remain, for that grew by the appearance 


Ml the Writ. So it is if the Writ do abate; 


whereſoever the Lord giveth to the villain a juſt cauſe of 

tion, he 15 infranchiſed.. Kellaway. 134. 

But if che Lord ſue his vill. by appeal of Felony, where he 
ndiged. of the ſame before , this ſhall. nor enfranchiſe 
villain, and although he be acquired upon the appeal, for 
ſhall recover no damages againſt his Lord. JW.2. c.12. 22. 
[.h. 39. 14 Hb. 7. 2. 


Sef. 204, and 210, (yc. 

Nance ought to pay fines for the marriage of their daugh- 
rs without licence of the Lord, Cc. but villains of bloud, 
freemen holding in Villenage, 43 E. 3. 5. 
Additia probat mmoritatem. Hereditas inter maſculos jure ci- 
li eft drvidenda, Fort. c. 40. 

md facile emergant quorum virtuttbus obſtat 

s anguſta dom?! —— Horace, 

Bythe Statute of 31 Z,. 8. a great part of Kent is made 


tradable to the oldeſt fon. 18 A 6,-6 1. 


For © In plures quottes rivos deductitur amnis 
* Fit minor, ac, unda defictente, perit. 
Sef. 211, and 212. ; 
There is a ſpecial kind of Borough of Engl. as it ſhall de. 


end tothe younger ſon, if he be nor of the half bloud, and 


he be, then to the eldeſt ſon. 32 E.3. tt. age 81. within 
\ Manor of B. in Cemit. Berks, there 1s ſuch a cuſtome, that 


ee a man hath divers daughters, and no fon, and dieth, the 


r ſhall onely 1nherit, and if he have no daugh- 
but ſiſters, the eldeſt fiſter by the cuſtome ſhall inherir, 
d ſometime the youngeſt. M.ro Fa. Eliots c. Brit. 187. b. 
Imberbis juvenis tandem Cuſtode remoto, 
Gaudet equis, Canibuſque, (y aprict gramine Campr, 
Hor. /Cereus in vitium flei, monitoribus aſper, 
Utihum tardus pr ovifor, prodigns &ris, 
4 Sublimis, cupiduſque- (f amate relinquere pernix. 3s 


1.4.3 Of Rents. 
'C Nil homine infirmum tellas animalia nutrit 
Inter Cunta'magis Home, 

. Aliquis non-debet efſe judex in propria cauſa. 10 E. 
2 H. 3. 4 H. 4. Salop. Coram Rege. - [i 
Preſcription que efk encounter reaſon, - n? doit eff, 
quia malus uſus abolendus eft. - In conſuetudinibus no 
turnitas temports, ſed ſoliditas rationis conſideranda eff, 

141. 4» 

The, Oc. pro communi utilitate terre Hibernia, 0 pi 
tate terrarum, proviſum eft quod omnes leges, (5c. que in | 
Angl. tenentur, in" Hibernia teneuntur, &yc. Sicut al 
Rex cum illic eſſet, ftatuit (F firmiter mandavit, (oc. Rit; 
30 H, 3. Vid. bb. 141. b, 

By an A& of Parliament tent. 10 X. 7, eft ena, que 
fat, ft. in England devant cela temps ferront in force in | 
de Ireland. 


CHAP. XIL 
Of Rents, 


Sed. 213, 


Ent ſervice eſt lou le tenant trent [a terre de fon 
per ſervice and certain rent, (& /e Seigntor port diſtri» 4 

ceo de common right. Rent is reſerved out of. the pili 
of the Land, and 1s not due rill the Tenant or Leſſee take thÞe © 
profits : for reddere nthil aliud eft quam acceptum autaliquhmt 
partemejuſdem reſtituere ; ſeu reddere eſt quaſi retro dare. LibWic | 
148. Clun's Cafe. Pl. Com. 138, 139, Browning. c. ar 
A rent ſervice cannot be reſerved out of any inheritaPar 
but ſuch as 1s manurable ; whereinto the Lord may enter, uh B 
take a diſtreſs, as 1n Lands, gc. Reverſijons, Remaindelf 
and as ſome have ſaid out of the herbage of Land, and rF 
not out of any inheritance 1ncorpereal, or that lic ip g 
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th, $. fo. 4+ Seigntor Mountioyes c. L. 7. f. 23. But's C. Pl. com. 
$139. By A& of Law one rent or ſervice may ifſue out of ano- 
Fther, 3 H. 6. 21. And though 1t be out of Lands, gyc. Yet ir 
\Snuſt be out of an Eſtate thar paſſerh by the conveyance, and 
ot out of a right, 10 E. 4. 3. b. As If the diſſeiſee releaſe 
o the difleiſor of the Land, reſerving a rent, the reſerve 15 
nod, Fo. 144 4. 

Non debet eſſe reſervatio de proficuis zpſis, quia ea conceduntur, 
d de redditu novo extra proficaa, 38 H. 6. 38. a. Fol. 142.4. 
The Commonlaw 1s the beſt and moft common birth-righe 
hat the ſubje& hath for the ſafeguard of his Lands,/yc. 2H.4. 
1. Juſtice is the daughter of the Law, for the Laiv bring- 
her forth. 

Arent ſervice may be reſerved without Deed, 35 H6. 34+ 


Se. 215, UFce 


On home ſur undone en Tail ou leaſe, gc. woile reſerv. a lu 
tt ſervice, 71 covient que le reverſion, (4c. Sort en le domr 
lefſor, &c. This 1s not to be underſtood onely of a reverti- 
n immediately expe&ant upon the gift or Leaſe, for if a man 
Wake 2 gift in tail, the remainder 1n tail, reſerving a rent, 
nd keep the reverſion in himſelf, this 15 a rent ſervice. 
0, 142+ Þ, 
Referver, ſometimes hath the force of ſaving or excepr. ſo 
Fs lomerimes it ſerverh to reſerve a new thing, vx. a rent. 8X, 
- 48. Somerimes to except part of the thing zn eſſe that is 
ranted. 35 H.6. 34+ In the grant of a reverſion, the ren: may 
e Pe excepted, but not the ſervices. If a man make a gift in tail, 
quaEmthourt any reſervation, the donce ſhall hold of the donor by 
1h." lame ſervices that be held over, The Law regardeth equi- 
and equality without any proviſion or reſervation on che 
tandParty, B. f. 105, Tpſe etenim leges capiunt ut jure rezantur. 
', ay But if the leſſor for life or years reſerveth nothing, he ſhall 
deiave fealry onely, which 1s an incident inſeparable to the re- 
d reerlion. 32 E, 3.7. Litth. fo. 4. 


£ 
F SeF, 


I5O Of Rents, 


SeF. 217, and 218, 

'Rent muſt be reſerved to him from whom the ſtate of th 
Land movetlt, and not to a ſtranger, 18 E. 2. Afſ. 381. By 
-fome do hold that otherwiſe it 1s 1n the caſe of the King 
35 H.6, 36* 

Note, that upon a reſervation of a rent upon a feoffment iff 
Fee by Deed Indenture, the feoffor ſhall not have a Writ of 
annuity, becauſe the words of reſervation, as Reddendo, ( 
.are the words of the Feoffor, and not of the Feoflee, albe 
the Feoffee by acceptance of the State is bound therely 
33 E. 3. Annuity 52. I H. 4. 5. 

And it 15 holden, that a reſervation upon a Feoffment| 
Fee made by Deed Poll, is good, 8 E. 4.8. 

Auxi fi un home St. de cert. terre grant per unft. Poll my; 
Tndenture un annual rent iſſuant hs de m. la tevre a un aut 
in Fee, ou in Fee taile, os per terme de vie, Cc. oveſque dab 
ae diſtreſſe, (7c donques ceo eſt rent charge, (5 ſi le gran lf: 
ſens clauſe de diſtreſs dongques il eft r. ſech 1. e. redditus fas, WY... 

Alſo a man may have a rent by preſcription, t 9.3. Titk; 


SeF. 219. 


{f a man grant by. his Deed a rent charge to another, al 
the rent is behind, the grantee hath ele&ion to bring a Wn 
-of annuiry,* and charging the perſon onely, (9c. or to diſt 

upon the Land, and co make it real,* and charging the pt, 
ſon onely, to make it perſonal. Pue caſe' that A, be ſeiſe 

of Lands in fee, and he and B. grant a rent charge to one 
fee, this prima facie is the grant of A. and the confirming. 
B. bur yet the grantee may have a Writ of Annuity a 
both. Two men grant an Annuity of 20 1. per an. to anotine 
although the perſons be ſeveral, yer he ſhall have but 
Annuity: Burt if the grant be, Obligam. nos, & utrumque wiſ1c.. 
The grantee may have a Writ of Annuicy againſt 8. either. 


chew, bur he ſhall haye bur one ſarisfa&ion, 16 E-2. tit- Af 5 
ouwy 
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wity 47- If a rent charge be granted to a man and his heirs, 

| Nat! not have a Writ of Annuity againſt the heir of the 

tor, albeit he hath Aſſets, unleſs the grant be for him 
"End his heirs. 2 H 4+ 13+ Dyer 17 Eliz. 344 b. Vide, (oc. 
—_ Fo. 1 b. 

L But Lit. is to be underſtood with ſome limication : for of 
, Rarent granted for owelry of partition, a Writ of Annuity doth 
Sno lie, becauſe it is of the nature of the Land deſcended. 
Wal of ſuch a rent as may be granted without Deed a Wrir 
"Wof Annuity doth not lie, though 1t be granted by Deed. 

'P. 23+ 
aFP bo Ele&ions, theſe diverfities following. 

1, When nothing paſſeth to the Feoffee or Grantee before 
deftion, Gy'c. There the ele&ion ought ro be made in the 
ife of the parties, &c. But when an Eſtate or intereſt paſſes 
FFinncdiately to the Feoffee, Donee, or Grantee, there the E- 
Wien may be made by them, or by their heirs, or execu- 
Wiors, Lib. 2. fo. 36. Gc. Sir Row. Hayward's C. 

2, When one and the ſame thing paſleth, (9c. and the Do- 
te, or Grantee hath ele&ion, in what manner or degree he 
vil take this, there the intereſt paſſeth immediately, and the 
pr, his heirs or executors may make ele&tion when they 
k 

al f When ele&ion is given to ſeveral perſons, there the 
by Ele&tion made by any of the perſons thall ſtand. 

In caſe an ele&ion be piven of two ſeveral things, al- 
a6 he which is the firſt agent, and ought to. doe the firſt 
al \Q, ſhall have the eleRion. 2 H. 7. 23. 4. 
ho When the granted is of things Annual, and are to haye 
,  Wfitinuance, there the ele&ion remaineth to the grantor (in 
ale where the Law giveth to htm ele&ion) as well after the 
ay as before; otherwiſe it is when the things are to be per- 
lormed wnica vice, 9 E. 4+ 36. and 13 E. 4. Grantee for life, 

ought to bring his Writ of Annuity in the disjun&ive, 


t 
. 
vj 


— _ 


, | 


$141 v7 


It & 


on le the Judgment, Cc. ſhall detexmine his cle&jon for ever: 

erein Fitzh. 1s miſtaken, s : 

6,”The Feofſte by his a& and wrong may loſe his _— 
| F 2 an 


t, 
n 
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and give the ſame to the Feofſer: as if one infeoff anothel 
of two acres, to haveand to hold, the one for life, and thee 
ther in tail, and he before ele&tion make a Feoffment # 
both, 1n thus caſe the Feoffer ſhall have cle&ton to enter in 
towhich of them he will, g9c. 

Note that this determination of the cle&tion of the pr, 
tee muſt be by aRton or ſute in Court of . Record. If t& 
grantee doth bring a Writ of annuity, and ar the rety 
thereof appear and account, this is a determination of hl 
eleion in Court or Record, albeit he never proceedetha# 
further. F.N.B, 152.4. $ H.7. 33. b. So if the grantee br 
an Afl. for the rent, and make his plaint, heſhall never aft 
bring a Writ of annuity. 10 E. 4. 17. 

For an Advyowry in Courtof Record, which is in natured 
an aRion, is a determination of his ele&ion before any jud 
ment given. F. 145+ b, | 

It 15 a general rule, that the plaintiff muſt have the | 
perty of the goods In him at the time of the taking. 3 £2* 
74 6H.4.2. Bur yet if the goods of a villain be diſtrained;ieif 
Lord of the villain ſhall have a Replevy, becauſe rhe brag 
ing of a Replevy amounts to a claim in Law, and veſts te 
property 1n the plaintiff But in that caſe if the goods duP% 
villain be taken by a trns, the Lord ſhall have no Rep 
becauſe the villain had -but a right. 33 E. 3. Repl. wi. 
HF, N. B. 69. F. 

Property ought to be tryed by Writ. 3o E, 3. 22. 

A man cannot claim property by his Bailiff or ſervan, 
for that, if the claim fall out to be falſe, he fined fr 
his contempt , which the Lord cannot be unleſs he maketh 
claim bimſelf, for nemo punitur pro aliens delifo. 5 E. 3.3, 
11 H. 4. 4 fo. 145. b. | « 

In a ſpectal cafe a man may have a Replevy of goods nal; 
diſtrained, as if the Meſner put in his cartel in lieu of dg: 
cattel of the tenant peravail, that he is bound to acquit, KF 
ſhall have a Replevy, 75c. 34 #7, 6. 47. | ho 

Tr is againſt che nature of a diſtrels taken, Cc. to be 1m6F,., 
pleviſable. -31E.3. Gage Delin,s. And Braft. Lib. 4 fo.u33-0 Ye 1 
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hey nd b. Saith, Eadem modo de via obſtru&a per breve quod jufti- 


Set propter coem utilitatem, ne tranſeuntes ire diu impedtantar, 


a hoc eſſet commune damnum, QF in hoc Vicecomes Gy Fuſtict- 

 faciant ſicut ſuper detenſimmem avertor. contra vadium. ple- 
i propter commune ut1lit. ne animalia diu incluſa percant. 

If the beaſts of divers ſeveral men be taken, they cannot 


Woyn in a Repleg. bur every one muſt have a ſeveral Rep. 


;te 


$ 


) 
| 


” 


nd fo in a Repleg. it is a good plea, to ſay thar the property 
$ to the Plaintiff, and to a ſtranger, and where there be rwo 
laintifs, that che property is to one of them. 28 E.3. $2. 


E. 4 23+ 

Eleitio , F fata, C& placitum ceſtatum 5 patitur regreſſum 
Quid ſemel in eleFionibus placuit amplius diſplicere non p1 eſt. 

Note, a diverſity between the caſe (*fo. 65. a.) aforctaid 
ff the grant of the rent, where he may take 1t either real or 
jerſonal, and when a man may have eleQton to have (cvera! 
medies for a thing that is meerly perſonal, or mecrly real 
rom the beginning. As if a man may have an 2&tion af ac- 
wunt,' or an aRion of debt ar his pleaſure, and he bringeth 
n action of acccunt, and appear to ir, and after 1t Norſuir, 
et may he have an afion of debt afterwards, becauſe b5rh 
(ions charge the perſon, $0 it is of an Aff, and of a Writ 


WF entry in the nature of an Afl. 25c. 28 E. 3. 98. b. 27 E.z, 


89% b, Fo, 146. As 
Sef7. 220» 


By this SeQion it appeareth, that when in a general grant, 
te aw doth give two remedies,that the grantor may provicle, 
nar the grantee ſha!l nor uſe one of them, and leave the par- 

tothe other. But where the grantee hath bur one remedy, 
Mt remedy cannot be barred by any proviſo, for ſuch a pro- 
þ ſhould be repugnant to the grant, 28 . 8. Dyer. 9, b. 
And 1f a man by his Deed grant a rent Charge our of land 


ford. thar it ſhall not charge the land, albcit the grantee 


ath a double remedy, yet the proviſo is repugnant, becaut® 
le Land 15exprefly charged with the rent, bat the Writ of 
F 3 annuity 
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Annuity is but implyed in the. grant , and therefore th 
may be reſtrained without any repugnant, and ſufficlet 
remedy left for the grantee; for whith cauſe Littlet 
purreth his caſe of reſtraint of bringing a Writ of Annuj 

Alſo our Authour putteth his caſe of a rent charge continuing 
and of a rent charge iſſuing truly out of Land, 9 H. 11, g 
11 H.8.49c. mala grammatica non vitiat cartam. For the Lay 
that principally reſpe&eth ſubftance, doth judge ſometimes 
double negative, to be a negative, according to the inten 
of the parties, and not according to grammatical conſtrudinn 


Sed. 221. 


A. grants that B. ſhall diftrein for ſuch a yearly f 
of money in his Manor of D. in judgment of Law th 
Manor 1s charged with the rent, but the perſon of the gra 
ror cannot be charged, becauſe he expreſly granteth nora 
* for that would charge his perſon, but that the grant 
— diſtrein, Cc. which onely chargeth the Land, F 
2146. b. 

"I a rent be granted out of the Manor of D. and the gra 
ror grant over, That if the rent be behind, the grantee ſh 
diſtrein, &yc. in the Manor of S. this is but a penalty inthe 
Manor of $, But both Manors are charged, the one withtle 
rent, the other with the diſtreſs for the rerit, the one iflulny 
out of the land, and the other to be taken upon the land 
lib. 7. f0.23.09c. 1n But's Caſe. 

Quoties in verbis nulla eſt ambiguitas, ibi- nulla expoſitio ane 
tra verba expreſſa fienda eſt. 

And if in this caſe, this ſhall amount to the grant of arett 
out of the Manor of S. then the grantor ſhall be twice char- 
ged; and fo the Law by conſtru&ion againſt the words, and 
the intention of the parties, ſhall doe 1njury to the grantor, 
QTc. fo. 147+ as 

And there 1s no diverſity in this caſe, when the Manot 
of $S. lyeth in the ſame county, and when 1t lyeth in another 
county, for the words 1n both caſcs are all one, and there 1s 

00 
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no reaſon to ſay that he ſhall fail of Recovery by Affize, /76. 
ny 7, f. 3. Bulwar's Caſe, 1. Af. p. 10. Vide, (9c. 

if a man grant a rent our of three acres, and grant over,. 
that if the rent be behind, that he ſhall reſtrein, &9c. in one 
of the acres, this rent 15s entire, and cannot be a rent ſeck 
out of wo acres, and a rent charge out of the third acre; 
and therefore 1t 15 a rent ſeck for the whole, and yer he ſhall 
diſtrain for this in the third acre, Vide, oF qu. 

A. doth bargain and ſell Land to B. by Indenture, and be- 
fore Inrolment they both grant a rent charge by Deed to C. 
and after the Indenture 1s inroled ; by the operation of tl:c 
Srarute, it (hall be the grant of B. and the confirmation of 4. 
But if the Deed had not been inrolled, it had been the granr 
of A. and the confirmation of B. and fo quacungue via da- 
ta the grant is good. 

Home ſeiſe de 20 acr. grant rent 20-8, hors de cheſc. acre. (5c 
le grantee ana. 20 |. 22 H, 6. 10.6, 


Se. 222, (9 


St hame ad un rent charge a luy 0s a ſes heires iſſunt hors de 
cer? terre, fil purchaſe aſc* parcel de cel a luy, CF aſes h:ires, 
tout le rent charge eſt extin, to Þ annuity auxt, pur ceo que rent 
charge ne port eſtr. per tiel Mam afportion, mes fi tiel parcel 
diſcend, (5c. ('S. 22 1.) ale fits,auterment eſt. Auxi per purchaſe 
de parcel, &yc. rent. ſervice point eftire afportion. 

A rent charge by the A of the party may 1n-ſome caſe he 
apportioned : As if a man hath a rentcharge of 20 s. he may: 
releaſe to the tenant of the land 10 s. and referve part, for 
the grantee dealerh not with the land, as in caſe of purchaſe, - 
Hill. 14 Eliz. in Communi Banco F. N. B. 152. d. e, 

If tenant pur auter vie, by his Deed grant a rert” 
charge to one for 21: years, Ceſty que vie dyeth, the rent 
charge is determined, and yer the grantee may have during 
the years a Writ of Annuity for the arrerages incur after 
the death of Cefty que wie, becauſe the rent charge did derer- 
mine by the a@ of Ged, and by the courſe of Law, AF legis 

KF 4 mill 
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wallt facit injuriam. Wards cited in lib. 2. Tn Heyward's Ca 
% 39. 

F There be divers kinds of rent ſervices which are not with. 
in the Statute of Quzia empt. terre,and yet ſuch refit ſervices are 
apportionable by the Commonlaw. As 1f the Leſſor recove 
part of the land, @9c. in an a&1on of waſte, or enter for a fer. 
feiture 1n'part,@c. L7b.6. f 1 (fc. Bruerton.c. Lib.8. fo. 10g (4, 
Talbzr's Caſe. So likewiſe if the leflor grant part of therever. 
ſion ro a ſtranger, the rent ſhall be apportioned, for theren 
1s incident ro the reverſion. L7b.8. fo. 79. Wilde's Caſe, 

A rent ſervice may be extin& for part, and apportionel 
for the reſt, but a rent ſervice cannot be ſuſpended in par 
by a& of jthe party, and in eſſe for other part. 

For if the leffor defleiſe the leflee, the rent is ſuſpended fy 
the whole, and cannot be apportioned for any part, But 6 
therwiſe it 1s where the leſſor enters Lawfully, as upon a fur 
render, forfeiture, 0c. Where the rent is lawfully extin 
1n part. 21 E. 4, 29. | 

And yet by a& in Law a rent ſervice may be ſuſpended 
part, and zn eſſe for part. As if the tenant give a part of the 
tenancy to the Farher of the Lord, in tail, the Father dieth, 
end this deſcends to the Lord, in this caſe by a& in Law the 
Sceigntory 1s ſuſpended 1n part and in eſſe for part, and the 
teme Law 1s of a rent charge. . 30 Afſ. p. 12. 

and when the Guardian in chivalry entreth into the Land 
of his ward within age,. now 1s the Seigniory ſuſpended: 
but 1f the wife of the tenant be endowed, dc. Now ſhall ſhe 
pay to the Lord, the third part of the rent, 33 E. 3. Dowe 
1323. this caſe I ſhould have pur firſt Tho. More. 

Item, a Seigniory may be ſuſpended in part by the a& of 
a ſtranger, as if rwo joyntenants or coperceners be of a Selg- 
niory, and one of them difſeiſe the tenant of the land, the 
other jointenant or copercener ſhall diſtrain for his or her 
molty. 27 E. 3. 88. 

Concerning the apportionment of rents there is a diffe- 
rence berween a grant of a rent, and a reſervation of rent. 
22 H.q.17. A man againſt his own grant ſhall not take ad- 
vantage 
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vantage of the weakneſs of his own Eſtate in part, vide 176, 
(oc. Fo. 148. 6. b 

th. And note a diverſity between a rent 1n groſs, and a rent 
arÞ# incident to a reverſion. 

If a man grant a rent charge out of two acres, and after 
the grantee recovereth one of the acres againſt the grantor 
bya Title Paramount , the whole rent ſhall jſue our of the 
other acre: Bur if the Recovery be by a feint Title by Co- 
vine, then the rent js extin& in the whole, becauſe he claim- 
eth under the grantor, Dod?. (Fr Stud, 1. 2. Cc. 17. 

And yet jn ſome caſes a rent charge ſhall nor be wholly 
extint, where the grantee claimeth from and under the 
grantor. As 1f B, make a leaſe of one acre for life to A and 
A.is ſeiſed of another acre in fee; A. granteth a rent: charge 
toB, out of both acres: and doth waſte in the acre which he 
holdeth for life, B. recovers in waſte, the whole rent 15s nor 
extin&, but ſha!l be apportioned, g9c. for that, Nullzs Com<- 
modum capere poteſt de injuria ſua propria. 

If the King give two acres of Land of cqual value to * an- 
other in fee, fee tail, for life or for years, reſerving a rent 
of Two ſhillings, and the one acre is evicted by a Title Pa- 
ramount, the rent ſhall be proportioned, F.N. B. 234. b. 

If an entire ſervice be pro bono publico, as Knights ſervice 
Caſtlegard, 9c. though the Lord purchaſe part, the ſervice 
remains: but when entire ſervices are for the privatc benefit 
of the Lord, ir is otherwiſe, 1b. 6. fo. 1, 2. Bruerton's Cale, 
Sed vide 17b. Cyc. fo. 149. 4. 


| 


}S-.” © #5 *% ” x 


SeF. 223, and 224» 

f Reg. it holdeth, That que in partes dividi nequeunt, ſolida 
| 4 ſingulis preſtantur, Vide los reports Bruerton's Caſe, lib. 6. 
e I} Talbyt's Caſe, 1.8. f. 104. 
rf If there be Lord and Tenant by Fealty and Herior f(er- 

nice, and the Lord purchaſe part of the Land, the Herrrior 
» Þf ſervice is extin&, and yer it is not annval, becauſe it is en- 
 £ fire and valuable. Burt otherwiſe it 1s .of Herriot Cuſtome, 
- Bf. 149. 6, 
F 5s I 
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If the tenant giveth to the father of the grantee of a ren; 
charge part of the rent in tail, and this deſcend to the gran. 


ree, the rent charge ſhall be apportioned, and fo by a& in p 
taw a rent charge may be ſuſpended for one part, and in 
eſſe for another. 3oAſſ. p. 12. fol. 149. b. 6 


And o it 1s 1f the father be grantee of a rent, and the 
fon purchaſe part of the land charged, the father dyeth, and 
the rent deſcends to the ſon, the rent ſhall be apportioned: 
and fo it is if the grantee grant the renc to the tenant of 
land, and to a ſtranger, -the rent 1s extin& but for a moy 
34 H.6. 41. b. 

If a man hath iſſue two daughters, and grant a rent C 
to one of them out of his land, and dieth, the rent ſhl 
be apportioned ; and if the grantee in this caſe infeoflet 
another of her part of the land, yer the moity of the ren 
remaineth iſſuing out of her Siſters part, becauſe the partd 
the grantee in the land by the deſcent, was diſcharged of th 
rent. 

But in all theſe caſes where the rent charge is apportic 
ned by AR in Lav, yet the Writ or Annuity faileth ; for if tk 
grantee ſhould bring a Writ of Annuity, he muſt ground 
upon the grant by Deed, and then muſt he bring 1 for teWſ x 
whole, 9 Af. 22. 5 R. 2. Annuity 21. 


\, other . n 
Annua nec debitum judex non ſeparat ipſum. 

Alſo in reſpe& of reality, the rent 1s apportioned, buſh | 

the Sy is indiviſible, &c. ? 

tf Execution be ſued, (9c. upon a Statute Merchant af , 

Staple, and after the inheritance of part of thoſe lands & « 


{end to the Conuſce, all the Execution 1s avoided, for tf , 
duty is Perſonal, and cannot be divided by a& in Law, Pf 
Com. 72. 15 E. 4, 5. | n 

. Tf rhe father within age purchaſe part of the land charfſ 5 
ged, and alieneth within age, and dyeth, the Son recon} 
reth in a Writ, Dum fuit infra etat. or entreth ; in this Cat p 
the a& of the Law is mixrt with the a of the party, and 
yer the. rent ſhall be apportioned ; for after the recovery dt 
entry, the Son hath the land by deſcent, fo. 1 50, vide, Ge 
Alt 
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A relation or fiftion of Law ſhall never work a wrong, or 
charge to a third perſon, bur in fitzone juris ſemper eſt equi- 
ts, lib. 3. fo. 29. Butler and Baker's Caſe, 

As if the Feoffee grant a rent charge, al feoffor (4 ſon feme 
(9 al heires del Baron' feme recover Dower ; le rent charge ferra 


apprtion' (5 el diftreinan, Coe. 


Se. 225. 


If there be Lord and Tenant by Fealty and Rent, and the 
Lord by his Deed reciting the Tenure, releaſe all is Right 
in the Land, ſaving the ſaid rent; the ſeigniory remains, and 
he ſhall have the rent as a rent ſervice, and the fealry inci- 
dent to it, (9c, 12 E. 4.11. 9 E. 3.1. 

If the Donee hold of the Donor by fealty and certain rent, 
and the Donor grant the ſervices to another, and the tenant 
attorn, the rent ſhall paſs as rent ſeck, fol. 150. b. 

If there be Lord and Tenant by fealty and certain rent, 
and the Lord grant the rent 1n tail, or for life, ſaving the 
fealry; and further grant, That the grantee may diſtrain for 
it, albeit the reverſion of the rent be a rent ſervice, yer the 
Donee or Grantee ſhall have ir bur as a rent ſeck, and ſhall 
not diſtrain for 1t. 9 E. 3. 2, 3+ adjudg. 

Whereas in an Aflize for a rent ſervice, all the renants of 
the land need not be named, but ſuch as did the difſerfin; yet 
in Afſize 1n the rent ſeck, which ſometimes was a rent (er- 
vice, all the tenants muſt be named, as in caſe of a rent 
charge, albeir he was difſeiſed but by one ſole tenant, 4 E. 2. 
Aſſ. 449. 26 H. 8. Dyer 3t. 

Bur if the Lord of a Manor releaſe the Fealty to his Te- 
nant, ſaying the rent; or that a Meſnalty become a rent by 
Surpluſage , thoſe thar are now ſeck (and ſometimes were 
ſervice) are part of the Manor ; but a rent charge cannot be 
part of a Manor, 31 Af. 23. 22 Aff. 53 


Se#. 225, 0c. 


If there be Lord and Tenant by Fealty and Renr, the 
F 6 a1:nual 
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annual rent, which is a profitable ſervice, is of higher and 
more reſpe& in Law, than the fealry, and therefore by the 
grant of the rent, the Fealty ſhall paſs as incident, gc. but 
2x 3s an incident ſeparable, and therefore may be by a ſavin 
as Littleton hath ſaid, ſeparated by it. And fo when the Te. 
nure 1s by Fealty and rent, and the rent be recovered , thy 
Fealty ſhall incluſedly be recovered, 44 E. 3. 19. 26 Al. 38, 
TE. 4. 28. ? : 

So long as Homage continues, the Fealty cannot be diyj- 
ded from it, vide lib. (Fc. 151.4. | 

Note a diverſity betwen theſe corporeal ſervices of He- 
mage, Fealty and Eſcuage , which cannot become ſeck or 
dry, but make Tenure, whereunto Diſtreſſes, Eſcheats, and 
other Profits be incident; and other corporeal ſerviees, 
as to Plough, Repair, Attend, (9c. And all Rents what- 
ſoever , for they may become ſeck, and make no Te- 
nure. 

Rent and Fealty are incident to the Reverſion, viz. Rent 
ſeparably, and Fealty inſeparably, 12 E. 4. 3, Do#. oy Stud, 
lib. 2. C. 9. 

The incident ſhall paſs by the grant of the Principal, but 
not e converſo, Acceſſorium- non ducit ſed ſequitur ſuum principe 
le. fo. 152.4. 

Tf the Tenant infeoff the Lord Paramount, and his wife, 
and their heirs, in this caſe the Meſnalty js but ſuſpended; 
for if the wife ſurvive, both Meſoalty and Seigniory are re- 
yived, 9 A. 2. 7 E. 3. 20, 

It 1s ſaid, that if there be Lord Meſne and Tenant, each 
of them by Fealty and 6 d. the Lord confirm the ſtate of 
the Tenant to- hold of him by Fealty and 2 d. that the 
Meſnalty is extint, So it is if the Lord releaſe to the Te- 
nant; for whether the Lord purchaſe the Tenancy, or the 
' Tenant "_ Seigniory , the Meſnalry 1s extin&t, 8 H. 6, 24 

0. 152. b, 

; So 1f there be Lord and Tenant, and the Tenant make a 
gifr 1n- tail, the remainder to- the King, the ſeigniory is ex- 
unft, 4 5. 5. BP. oF M. Dyer 154, Lex citins tolerare walt 

| pri- 
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watum dammm quam publicum malum, 13 H. 4. 3. 40 Aff. 


21 
No man can hold one and the ſame land immediately of two 
| Lords. And one man cannot of the ſame Land be both 
xd and Tenant. 
It is Reg- true, Res inter alwos atta alteri nxcere non debet. 
fattum unius alteri nocere non debet z which are true, with 
is Exception, unleſs an inconvenience ſhould follow, &c. 
- MW Quando lex aliquid alicui concedit, concedere videtur (o id 
ne quo res ipſa eſſe non peteſt : And therefore if a man maketh 
- Wi leaſe for life, reſerving a rent, and bind himſelf in a Sta- 
# White, and the Cogniſee hath the rent extended, and delivered 
+ Wo him, he ſhall diſtrain for the rent, becauſe he cometh to 
» Mt by courſe of Law, 13 H. 4. Avowry 237. 
- 8 Li ley woet plus toft ſuffer un miſchiefe que un inconvenience ; 
» Wi pur ceo ſi Meſne tient per 12. d. CF tenant per 5 s. (F le ſeig- 
eur purchaſe le tenancy le ſeigniory del Meſmaliy & extin## Et le 
ſne ana 4, 5. come rent ſech de le ſergmeur, 


Se. 233+ 


» W St home que ad rent ſeck eſt un foit ſei, a" aſe* parcel de le 
uw, & apurs le tenant ne voile payer le rent aver, it aiia afſ. 

, Wt novel af]. 

3 Arent feck or rent charge may be demanded after it 1s be- 

» Wind ar any time, gc. for, Remedies for rights are ever fa- 
urably expounded, AM. 41 E. 4. adjudged. 

\ If the demand be made upon the land, and the rent js nor 

{ Fad, whether the tenant be preſent or abſent, yet this is a 

e Wenial in Law, Goc. 

* | Diſſeiſma, is a putting out of a man our of ſeiſin, and ever 

e Paplieth a wrong. Bur diſpoſſeſſing or eje&ment 1s a pur- 

» Fg out of poſſeſſion, and may be right or by wrong, Brag. 
& f.161. Marr. c.2./. 

I jen eſt un perſonal treſpaſs de tortims ouſter del 

. In, 

Where the Statute of. Merton ( 20 He. 3. ) faith, Diſſeiſirrs 

de 
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de libero tenemento. Littleton expounds it to extend to ar 
ſeck or rent charge, albeit they be againſt common righſ© 
yet a man hath a Freehold in them, 40 Af. 23. ac. 

And he that granteth omn/a tenementa ſua, a rent charge 
a rent ſeck, doth paſs, 14 E. 4. 4+ 11 H. 6.22. 

Recuperare, 1. ad rem per injuriam extort” ſrve detentam 
ſententiam Judicts reſtituz. 

Execution 1s the obtaining of afual poſſeflion of 
thing acquitted by Jargmant of Law, or by a Fine execui# 
levied, whether it be by Sheriff, or by the entry of the pai 
vide Set. $04. | ? | 

If the Recovery in Aſſize, (4c. be had againſt one, and 
and another redifleiſe the Plaintiff, he ſhall not have a Redlifi 
ſeifin;z for he is alius, and he cannot have a Rediſleiſn 
gainſt the former difleiſor alone, becauſe he is joynt-te 
with another, For joynt-tenancy in a Writ of Redifſcifin, | 
a good plea, and a ſtranger ſhall not be ſubje& to double 
prifonment and double damages , 33 E. 3. Rediſſeiſn 
9 H. 4-5. F. N. B. 118.eC. 

A Rediſſeifin doth lie agairiſt the difſeiſor which doth red 
ſeiſe, and his Feoffee after the ſecond difleifin, for otherm 
the redifleiſor might prevent the Plaintiff of his rediſleifn 

If the Meſne recovereth a rent when it is a rent ſervi 
and after the rent becometh a rent ſeck by ſurplufage, ai 
doth redifſeiſe him of the rent , he ſhall have a redifſeiſn; 
= or ſubſtance of the rent remains, though the quality: 

tered, 


He that is of a Jury, muſt be /iber (5 legalis homo. 5 E416 
Firſt he ought to be dwelling moft near to' the place wher 
the queſtion is moved. 2. He ought to be moſt ſufficient bot 
for underſtanding and competency of Eſtate. 3, To be lea 
ſuſpicious, that 1s, to be indifferent as he ſtands unſwort 
Vide S. 102. 193. Ad queſtionem fa&i non reſpondent Ind: 


ces. - Ad queſt, juris non reſpondent juratores. —_— 1 
C . 
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\ aſtullenge, 7. e. to except againſt them in Court that are retur- 
mm be Zurors.. Fo. 155. b. 
"Y 1t is moſt necefſary, that Furors be omni exceptione majores; 
oraſmuch as mens lives, 7c. are to be tried by them. 

Nota, that there is a principal cauſe of challenge to the ar- 

y, and a challenge to the favour, Fol, 1 56. a. Vide CF nota. 

The challenge to the array is in reſpe& to the cauſe of un- 
ndifferency or default in the Sheriff, or other officer that 
nade the return, and not in reſpe& of the perſons retur- 
ed,where there is no defaulr in the Sheriff,@9c. for if the chal 

ge to the array, be found againſt the party that takes it, yer 
ie ſhall have his particular challenge ro the Polls, that is to 

particular perſons ; and theſe be of four kinds, 7. e. perem- 
tory, principal, which induce favour, and for default of 

undredors, fo. 156. b. 

A man may challenge peremptorily, without ſhewing any 
cauſe, and this onely is in caſe of Felony, (Fc. In favorem 
ute. Vide, (oc. 

Principal challenges to the Poll may be reduced to four 

vi heads. 1+ Propter honorzs reſpeftum, as no Peer of the Realm 
WM is to be ſworn on Juries, /. 6. 52+ 


2. Propter yy um, patrie , libertatis , liberi tenementi 


Hundredorum, for vicini vicinorum fafa preſumuntur ſcire. 
3 Propter affetum; and this 1s either working a principal 
hallenge, or to the favour, and again a principal challenge is 
either by judgment of Law without any a& of his, as if the 
Juror be of bloud or kindred to either party. Brit. f. 135» 
if the Juror have part of the Land that dependetrh upon the 
lame title, Brad. fo. 18. 

If a witneſs named in the Deed be returned of the Jury, 
Gre. f. 23. Af. 11. Fo. 157. a Vide (f nota. Or upon his own 
ad, asif che Juror had given a verdict before, for the ſame 
cauſe, albeit it be reverſed by Writ of error, or if after verdi& 

udgmenr were arreſted, $o if he hath given a former ver- 
i& upon the ſame title or matter though between orher per- 
ons, 8 H.5. 10. 18 E.4. 12+ 21 E:q. 74+ for 157. b. Vide, Coc. 

If 2 Juror hath been an arbitrator choſen by the plaintiff 

or 


— 
ce 
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or defendant in the ſame cauſe and have been informed of 
treated of the matter, this is a principal challenge. gz 
45. But a Commiſſioner choſen by one of the parties for q 
amination of witneſſes, &c. may upon cauſe be challenged 
favour. L. g. fo. 71. Peacock's Caſe. 

Challenge concluding to the favour muſt be left to tie 
ſcience of the triers, (Fc. As1f the Juror be of kindred, i 
under the diſtreſs of him 1n the reverſion or remainder, i 
in whoſe right the Avowry or juſtification is made, (9c, 

Theſe be no principal challenges, becauſe he in reverfia 
Co. is not party to the Record, otherwiſe it is if they ne 

made parties by Aid, Reſcepit, or Voucher, and yet the ca 
of favour is apparent ; ſo 1t 1s of all principal cauſes if t 
were party to the Record. 10 E, a. 12. vide, (9c. 

4. Propter deliftum, as if the Juror be atrainted or 
vited of treaſon or felony, gc. for repellitur 3 ſacrame 
infamis. So-it is if a man be outlawed in treſpaſs, Cc. Mn 
cap. 3.d' attaint. Fol. 158. a. Vide, Qyc. 

Nota, The array of the Tales ſhall not be challenged byay 
one party , untill the array of the principal be tried; by 
if. the plaintiffchallenge the array of the principal, the defer 
dant may challenge the array of the Tales, (and there the one 
of the Principal, and the other of the Tales, ſhall try both 
arrays) after one hath taken a challenge to the Poll, he canna 
challenge the array. 9 E. 4.27. 9 H. 5. 11. 

If a-pannel upon a- ven. fac. be returned, and a Tak; 
and the array of the principal is challenged; the Tries 

-which try and quaſh the array, ſhall nor try the array of the Þa 
Tales ; for now it 1s as if there had been no appearance d 
the principal pannel; bur if the Triers affirm the array of the 
principal, then- they ſhall try the array of the Tales. $9 £4 $0 
46. 7 E. 6. Dyer. 78, When any challenge is made to the et 
Polls, two triers ſhall be appointed by the Court, and if the) 
try one indifferent, and he be (worn, then he and the tw 
Triers ſhall try another, and if another be tried indifferent, Þ: 
and he be ſworn, then the two triers ceaſe, and the rwo that 
be ſworn-1n the Jury ſhall try the reſt. 22 E:4. Chal. 01,08 
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ofa} 1f the Plaintift challenge ten, and the defendant one, and 
 E Ste rwelfth is ſworn, becauſe one cannot try alone, there ſhall 
T alle added unto him one challenged. by the plaintiff, and the 
d fflcher by the defendant. 9 H 4. 41. If the cauſe of challenge 
ch the diſhonour or diſcredit of the Juror, he ſhall not be 
opSxamined upon his oath, but in other caſes he ſhall be exa- 
ined upon his oath to inform the Triers. 49 E. 4. 1, 2. 

Fems ne ſerfs, ne enfans, ne nul infamys, ne nul que ne file te- 
nt, ne poet eſter. bone ſurmmonere. Brit. ca«12.1. Vide libr, Fo. 


d, 
ſ, ( 


01 


2, h, 

et "Of an AMT. of no difſeim, Vide I. 8. fo. 45. Jehu Webb's Caſe. 
a Whenſoever a Statute giveth a forfeiture or penalty againſt 
im which wrongfully detaineth, or diſpcſſefleth another of 
is dury or intereſt, 1n that caſe he that hath the wrong ſhall 
re the forfeiture, gc. and not the King. P. 29 Elrz. be- 
eaWireen the Queen and Wood , and fo it was adjudged , gy. 
(mL. 4. Tas Re. and note, that the AR of Parliament doth give 
temporal remedy at the Commonlaw to Parſons , Oc for 
n eccleſiaſtical dury, and to lay-men proprietaries of tithes 
he like remedy, but they have ele&ion either to ſue for the 
reble value at the Commonlaw, or for the double value in 
he Eccleſiaſtical Court , or for ſubtraftion of tithes there 
lo, Vide Go nota 159. a» (fc. 2 E. 6. ca. 13+ Donee treble 
ae al party grieve p. predial diſmes detaine per tort, Coc. 


6; Sef. 235, 236. 

Payment of any money (or of any valuable thing) in the 
ame of ſeifin of a rent ſeck, before any rent become due, is 
good ſeifin of the rent to have an Afſ (of no diffeiſ.) when 
tis due, and that which is given in the name of feif. gc. 
orketh his «ffe& to give ſeiſ1n, and yet it is no part of the 
Mt, nor ſhall be abated out of the rent. S. 565. 

The grant and delivery of the Deed { and atrornment ) 


$00 ſeifin of the rent: and a ſeifin in Law which the grantee 
It, Fath by the grant, js not ſufficient to maintain an Af, or any 
at n r real ation, but there muſt be an aRual feifin, Fo. - 
+ W090. 2, 


Alſo 
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Alſo of a rent ſeck (and (o it is of a rent charge) home yyulfithe 
aver afſ. de mortd. ou Bre. de Ayel, on de Coſinag. Cy touts alf16 
ters manners dations reals, come la caſe gift, ſicome 7 poet 
deſc' auter rent. 

Hereupon ſome have gathered , that a man hall hay 
Writ of Right of a rent ſeck, or of a rent charge, albgn0' 
they be againſt common Right. F. N, B. 6. 14 E.4, 5, Waut 


0 
SeF. 237» tt, 
Sont 3. cauſes de diſſeiſine de refit ſervice ſc. reſcous, replanſſ 1a) 


OF incloſure; car per tiels choſes le Seignior & diſturbe de le mea{ 1! 
per que il doit au-Cy wener a ſon rent, ſc. de le diſtreſſe. Fo 
But you may make fix difſeiſins of a rent ſervice : ReſcurdſÞ | 
a diſtreſs , refiſtance to diftrein, Repl. inclof. counter ple 15 
ding of the title, and vouching of a Record and failm | fn 
Fo. 160, b. i 
In ſome caſes the Tenant may make a Reſcons, (oc. 1, 1fn 
rent be behind when the diſtreſs 1s taken. 2. If the Tenlſj # 
tender the rent to the Lord, when he is to take the diſtrck, | to 
and yet the Lord will diſtrein, &c. 3. If the rent be + fa 
hind, and the Lord diftrein the Cattel of the Tenant intk 
high way within his Fee, 4. If the Lord will diſtrain, avril 
Caruce, where there is a ſufficient, &4c. to be taken befide, © fo 
s. If the Lord coming to diſtrain had no view of theCz-i 0! 
tel within his Fee, though rhe Tenant drive them off pu- vt 
poſely, or if the Cattel of themſelves after the view goean}//! 
of the Fee, or if the Tenant after the view remove them 
any other cauſe, than to prevent the Lord of his diſtreſs. lt 
all theſe caſes if the Lord diſtrain the Tenant may make 
reſcous. Vide les autorities en ceux caſes (1. ) 6 E.4q. 11.6, F.V, 
B. 102, E. Lib.g. f.1t. BevilFsc. 8 Hig. 1.C 2) 17 E44% © 
Reſcous 14. : 
If a man come to diſtrain for damage feaſant , and («} '/! 
the beaſts in his foil, and the other chaſe them out of put- 
poſe before the diſtreſs taken, if the owner of the ſoil d-£ © 
ſtrain them, the owner of the Cattel may reſcue them , fo 
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witthe beaſts muſt be damage feſant at the time of the diſtreſs, 
\of816 E. 4. 10. Lib. 9. fo. 22, In caſe de avowrie. 

Fhere is a diverſity between a Warrant of Record, and 
4 warr. or an Authority in Law; for if a Capias be awarded to 
the Sheriff to arreſt a man for felony, albeit the parry be in- 
;Mnocent, yet cannot he make reſcous. Bur 1f a Sheriff will by 
authority which the Law giveth him arreſt any man for Felo- 
ny which 1s not guilty, he may reſcue himſelf, 14 H. 7. 20» 
tit. Juſt. de Peace 9. 

To counterplead the Plaintiff in an Af. by which he is de- 
Mlayed, maketh him that pleadeth ir a difſeiſfor. Otherwiſe it 
W is if he had pleaded nul tort, G'c. 24 Af. 3+ 29. Afſe 52+ Brit. 
Fo. 108. 

If any man be diſturbed to enter and manure his Land, this 
154 diſletfin of the Land ir ſelf : for quz adimit medium dirimit 
finem; (& qui obſtruit aditum deſtruit commodum. 26 Af. 17+ 
3 E. 4. 2+ par Littleton. 

Sont, 4 cauſes de diſſeiſin de rent charge ſc. Reſcous,replevin, 
encloſure, OF denier. and you may add a Fifth, viz. reſiſtance 
to diſtrain , 'counterpleading , and youching a Record and 
failer thereof. 

Denial is a difſeifin of a rent charge as well as of a rent 
ſeck, albeit he may diſtrain for the rent charge as well as 
for rent ſervice. Nota, that when books ſay that detainer 
of a rent charge or feck is a diſſeifin, ir muſt be-intended 
upon a demand made, 14 E. 4.4. Et Sont 2. cauſes de diſſet- 
fin de rent ſeck, viz. demter Q incloſure, 


; SeF. 240. 

Maxime paci ſunt contraria vis UF injuria. 

Ones illos dicimus armatos qui habent cum quo nocere poſſunt, 
(Fc. Bra, Lib. 4. f. 162. 
 Armorum appellatione non ſolum ſcuta (5 gladii ty gale con» 
Unentar, ſed oo fuſtes (&F lapides, as the Poet. 
5 ol = feces & ſaxa volant, furor arma miniftrat. Virgilt- 

«/LNEIC, 
Sed vim vi repellere licet , modo fiat maderamine incul- 
pate 


S==SEEASSSCEFTSS=S <a => 
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pate tutele, non ad ſum?ndam vindiftam, ſed ad propulſandgy 
znjuriam. Vide Set. 589, Where a difſerſin ſhall be } 
way of admittance of the owner of the rent. 

Since Littletor's time a right profitable Statute 32 H.8, © 
37. hath been made for the recovery of arrerages of rents 
certain caſes, (5c. 

t. When Littleton wrote, the Heirs, Executors or A4 
miniſtrators of a man ſeiſed of a rent ſervice, rent charg, 
rent ſeck, or fee fame in fee ſimple or fee tail, had no rems 
dy for arrerapges incurred in the life of the owner of (ud 
rents. But now a double remedy 1s given to the Executord 
Adminiſtrator for payment of debts, (9c. viz. either to & 
ſtrain, or to have an ation of Debt, 

2. The preamble of the Statute concerning Executor q 
Adminiſtrators of Tenant for life, is to be intended of Te 
pant pur auter vie, ſo long as Ceſty que vie liveth, who ared 
ſo holpen by the faid double Remedy: bur after the Eſtateſn 
life determined, his Executors or Adminiftrators might hae 
had an a&ion of Debt by the Commonlaw , but they coul 
not have diſtrained, which now they may, Cc. /. 4. 49. 
nes Caſe. Dycr 37 5+ | 

3. If a man make a leaſe for life or lives, or a gift in tal 
reſerviug rent, this is a rent ſervice within the Statute. 

4+ The a&ion of debt muſt be brought againſt them tht 
took the profits when the rents became arrere, or againſt thet 
Executors or Adminiſtrators, but the diſtreſs may be take 
upon the land, be jt in the Tenants hands, or of any oth 
that claims by or from him; 7. e. from, or under him by pr 
chaſe, gift or deſcent, and not above,him, as the Lord by 
Eſcheat claimeth, gc. by reaſon of his Seigniory, which is 
Title Paramount, /: 7.39. Lillington's Caſe, 11 H. 4 9% 

s. Lord and Tenant, rent is arrere, the Lord grants hi 
Seigniory, and dieth, The Executor thall have no remedy 
for theſe arrerages, becauſe the grantor himſelf had no reme- 
dy for them when he died, in reſpe& of his grant; and the 
act is accordingly. ; 

. 6, If the Tenant make a leaſe for life, remainder for life 
remainder 
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a remainder in fee, Tenant for life pays not the rent due to 
» the Lord, the Lord dieth, Tenant for life dies, the Execy- 

"Etor cannot diſtrain upon him in remainder, for he claimes not 
by deſcent by or from Tenant for life. And (o it is of a Re- 


Bur if a man grant a rent charge to A. for the life of B. 
and letreth the Lands to C. for life, the remainder to D. in 
fee, the rent 1s arrear for divers years ; B. dieth, C, dieth, 
A. may diſtrain D. in remainder for all the arrerages, by 
the latter branch of the Statute, 22 #.8. /. 5. 118. Edridge's 
Caſe, | 
4. For the arrerage of the Nom. Pzne, and for relicf, or 
for Aid pur fair fits Chrvaler, &c. This Statuve giveth no 


MF rcragen of the Nom. Peng, the grantee or his Exe- 
«2 cutor, G'c- may have an ation of Debr, for Relief the Lord 
i {muſt diſtrain, but his Executor, by the Commonlaw ſhall 
have an ation of Debt, W. r. c. 36, F.N. B. 122. 


on \B. 
uw Note all manner of arrerages of rents iſſuing our of Free- 
" hold or Inheritance , whether they be Money, or Corn, 
tle, (7c. within the Statute 3 bur work days, or any cor- 
al ſervice, tc. are not. | _— 
8. If a Feme (ole ſeiſzd of a rent 1n fee, raketh husband 
i and dieth 3 che hushand by the Commenlaw ſhould nor have 
ir Wehe arrerages due before marriage, but now the Statute giverh 
i (um remedy for the ſame, L. 4. 0gnePs Cale, 
ie 
uſ- ou . . . . 4 
7 Finis Libri Secundi. 
$4 
hs 
dj 
JC 
n Liter 
ſe, 
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CHAP. I 


Of Parcener-s. 


See, 241, 


UR Authour having treated in his two fone: 
Books, 1. Of Eſtates of Lands and Tenemen;W 
and in his ſecond Book of Tenures _ p 
the ſame have been holden : Now in his 
Book doth teach us divers things concerning both of tha” 
as 1+ The Qualines of their Eſtates. 2. In what caſes i 
entry of him that Right hath may be taken away, 3. Ti | 
Remedies, and 1n what Caſes the ſame may he prevented oF, . 


avoided, 4. How a man may be barred of his Right fore ha 
ver, and in what Caſes the ſame may be prevented or 0%}. 
ded, vide lib. & Nota, fol. 163. 't , 

2 ou 3 parceners ſont forſque un heire a lour Aunceſt'; {a 
albeir where there be rwo parceners, they have moities in tie. 
lands deſcended to them , yet are they both but one hel, 
vid. S. 8. wer. fin. 

Neta diverſitat' between a Deſcent, which is an a&t as : 
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w, and Purchaſe, which is an a& of the party. For if a 
an hath two daughters,z5c. and one of them is attaint of Fe- 
May, the father dieth, the one moity ſhall deſcend to the one 
mphcer, and the other ſhall eſcheat, Bur if a man make a 
ale for life,the remainder to the right heirs of 4. being dead, 
zho hath iflue two daughters, and one is attainted, &9c. the 
nainder is void for the whole, for that both the daughters 

ould have been but one heir. Flera l. 5. c. 9. Of 1. 6.c. 47. 
1.164. 4. vide Cf que 

Sunt autem plures participes quaſi unum corpus in eo quod u« 
um jus habent, Cy oportet quod corpus ſit integrum QC quod in 
ulla parte fit defeFum. 

If Lands be given toa man, and to the heirs females of his 
hody, and he hath ifſue a Son and a Daughter, and dieth, the 
Daughter ſhall have the Land by deſcent; bur if a remainder 
be limited to the heirs females of the body of 7. S. gc. the 
Daughter ſhall never take it by Purchaſe, for that ſhe is nor 
heir female of the body of I. $. becauſe he hath a Son. And 

hen the right heir doth claim by purchaſe he muſt be a com- 
pleat heir in judgment of Law. 

And as they be but one heir, and yet ſeveral perſons, fo 
me {ve they one Free-hold in the land ſo long as It remains un- 
m;(<Vided in reſpe& of any ſtrangers Precipe. - Bur berween 

themſelyes to any purpoſes they have in Judgment of Law 
Free-holds, for the one of them may infeoff another 
{of her part, and make livery 10 £.4+ 17 E.3: 46. fol. 164 2a. 
Fu q 
Note a diverſity, inter deſcenſum in capita , Co in ſtirpes. 
of, If a man hath iſſue two daughters, and dieth, this deſcent 
$11 capzta, viz. that every ſhall inherit alike. But 1f a man 
hath ifſue rwo daughters, and the eldeſt daughter hath iſſue 
three daughters,and the youngeſt one daughter ; all theſe four 
 {eÞ2all nherir, but the daughter of the yongeſt ſhall have 
$5 much as the three daughters of the eldeſt, ratione ſtirpinzn, 
px ratione capitum, for every daughter hath a ſeveral 
0c. 


Me- 


_ 
— — — 
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Men deſcending of danghters, may be Coparcenery M 
well as women, and ſhall joyntly implead and be imyk ſha 
ded. 

Trem oft alia aftio mizta, que dicitur aftio Familie bing 
cunds, (F locum habet inter eos qui communem habent hared 5 
yc. Et locum habet ut videtur, inter coharedes, ubi agitur( & 
proparte ſororum , vel inter alios ubi res inter partes (< an 
heredes dividi debeat ficut ſunt plures forores, que ſunt « ef 
unus heres, vel inter plures fratres, qui ſunt quaſi unus here 
tione rez que diviſibilss eſt inter plures maſculos, Cyc. Brat, 
fol. 66. 71. Cc. Go |. 5. fol. 443+ b. vide Of qu. 

Sunt alie res hereditarie que veniunt in partitionem, gif 4, 
cum dividi non poſſunt conceduntur uni , ita quod alie 
redes alibi de communi hereditate habeant ad valem, ſi pr 
ſunt wivaria, Piſcarie, parct, vel ſaltem quod partem hakaffi y, 
pro defeu, ficut ſecundum piſcem, tertium , vel quartm 
vel ſecundum attum tertium vel quartum retis. Trem in padlYy ; 
ſecundam , tertiam, aut quartam damam, Bra. |. 2.% | 
fo. 165, de 
Regnum non eft diviſibile. | 

Preterea ſceptrum Iltone quod geſſerat olim 
Maxima natarum Priami—— Virg. 1. ZEneid. 

Tf there be two Coparceners of certain lands with Wt 
rant, and they make partition, Cc. the Warranty ſhall reap, 
becauſe they are compellable to make partition. ale 

Tho. de Eberfton in Foreſta de Pickering, had keyt tine 4,6 
out of mind a Woodward for keeping of the Woods pad}, 
of that Manor, and had the bark of all the Trees felled, 6: : 
as belonging to his Manor ; and this was adjudged a gol ;,, 
preſcription, 1tin. Picky. 8. E. 3. Rot. 34. n. 

] 
Se, 243, & 244, 245+ ma 
| anc 

If Coparceners make partition at full aze, and unmarried},;, 
#nd of ſang memorie of lands in fee fimple, it is good ads 
firm for ever, albeit the values be unequal; bur if it bedl 
lands intailed, &c. it ſhail bind the parcies themſelves, but 

. 


ne 
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not their iſſues unleſs it be equal. Or if any be Covert, ir 
a ſhall bind the husband , but .not the wife or her heirs. If 
ſhall not bind the Infant, gc. Modus & conventio vincunt 
Ty lezem. Patt aliquid licitum eſt, quod fine pato non admittitur. 
 Quilibet poteſt renunciare jurt pro ſe introduP Conventio autem 
atorum non poteſt publico jurt derogare. 
Aiſnetia ſemper eſt preferenda propter privilegium atatis, ſed 
efto quod filia pr imogemita relifo nepote, vel nepte in vita patris 
vel matris deceſſerit, preferenda erit ſoror antenata tali nepots 
vel nepti quantum ad Eeiſnetiam quia mortem parentum expettant. 
If there be divers Coparceners of an Advowſon, and 
they cannot agree to preſent, the Law doth give the firſt 
preſentment to the eldeſt, and this privilege ſhall deſcend 
to her iſſue, nay her Aſſigns ſhall have it, and fo ſhall her 
husband that is tenant by the Courtefie, &yc. Burt it is other- 
"YZ wiſe of a partition in Deed by thea& of the party. Hic vids 
diverſit. fol. 166. b, 
Cujs eft diviſio, alterius eſt eleto. 
Dedi vobis poſſeſſionem quam dividetis forte. Numb. c. 26. 


Se. 247+ 


't's If one Coparcener maketh a leaſe pur ans, yet a Writ of 
uy Partition doth lie; but otherwiſe is it, if one or both make 
aleaſe for life, becauſe non in ſimul oF pro indiviſo tenent, and 
the Writ of Partition muſt be againſt the Tenant of the Free- 
hold, 11 H, 4. 3. F. N. B. 62.8. 
And if one Coparcener difſeiſe another, a Writ of Parti- 
ton doth not lie,g9'c. for that non pro indtviſo tenent, (3c. 4 H. 
7. 9. 11 Aſs. 23, 

If rwo Coparceners have two Manors by deſcent, and they 
make partition,that the one ſhall have one Manor for one year, 
nd the other the other Manor for this year,and fo alternis vi- 
b to them and their heirs, this is a good Partition, Temps. 
JE. I. partit. 2L. F, N. B. 62. 1. 
| Of particions in law, ſome be by a& in law without Judg- 
» _Jucnit,and ſome be by judgment,and not ina Writ Cn 

| G 


6: 
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Tf there be Lord, three Coparceners Meſnes, and Tent 
and one Coparcener purchaſe the Tenancy, this 1s not one 
A partition of the Meſnalty, being extin& for a third pa 
bur a diviſion of the Seigmory Paramount, for now he muf 
xmake ſeveral Avowries, 26 H. 6. 7. 

If one Coparcener make a Feoffment in fee of her py 
this is a ſeverance of the Coparcenary, and ſeveral Writz off ; 
Pracipe ſhall lie againſt the other Coparcener, and the Fec 
fee, 37 H. 6.8. So it is if two Coparceners have iflue anc 
die, 17 E.3. 15, & 16, 

Et ſt aſe des parceners ſont enget ou difturbe de ſa ſeiſmy 
fes auters parceners, ou plufor, al diſſeiſee viendram af]. per þ [, 
weral pleint ſur les parceners Cy recovera, mes nemy a tener n f 
wveralty, mes en common ſolongue ceo que avant le fiſt, 75c. Britt 
fol. 112.4. And this ſeemeth reaſonable, for he muſt har fi 
Judgment according to. his plaint, and that was of a moit 
and not of- any thing in ſeveralty; and the Sheriff cant 
have any Warrant to make any partition In ſeveralty, or! je 
Mlercs and Bounds, Lzb.6. fol. 12, & 13. Maorrice's Caſe. I |. 


> Gi a 


| wa thi 
S7 parceners ne voilont agere a partition deſt. fr, enter ee |. 
anque(lun poit aver breve partition fac. envers les auters, ( 


ty le vic. en fon propter perſona alera a les terres, (oc. (& pt va 
ſerement de 12 loial homes de ſon bail, Cc. ilferra partit. an x, 
tes parttes, Fc. Is. 

There is a book in the Exchequer, called Dooms-day, iy 
judicii, Sententia ejusdem libri inſiciari non poteſt wel man viz 


aeclinari, ob hoc nos eundem librum judiciarum nominamm. hy 

Sheriff 1s the Reve of the Shire, Prefetus Satrapie, IF y. 
vincte, or Comitatus, (F habet triplicem cuſtodiam, 1 Vite If 5; 
2. Vite Reipublice. Vicecom?s dicitur , quod wicem Comii 
ſuppleat. Marculphus faith, This Office 1s, Judiciaria V 
nitcs, Lampridiuns, That it 1s Offictum Dignitatis. Forter \al 


Quod Vicecomes eſt nobilis Officiarius, Forteſe, C. 24+ kN þ, 
KAPs | 


vm ec 
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Verum quod modo wocatur Comitatis , olim apud Britones 
'temporibus Romanorum in Regno iſto Britan. vocabatur conſulatus, 
(F qui modo wocantur Vicecomites tunc temporis vice-conſules voca« 
bantur 3 ille vero dicebatur wice-conſul qui conſule abſente ipſius 
vicem ſupplebat in jure CF 7n foro. Lambert. fol. 129. 12. 
Bailift is an officer concerning the adminiſtration of Ju- 
ſtice of a certain Province, Fler.l. 2. c. 67. 


See. 249, 250. 


Et de la partition que Þ vicount ad iſſint ft. il. fer, notice 1a Tu- 
ſlice: ſouth ſon ſeale, (0 les ſeales de cheſc de les 12. Go. this 
(Fc, doth imply, That the principal Judgment upon the par- 
tition ſo returned 15, Ideo conſideratum eft per Cur* quod partitia 
A G mo in perpetuum teneatur. Lib. 11. fol. 40. Met« 

's Caſe, 

Partition per agreement per eurer parceners poit eftre, auxibien 
fer parol ſans fait, come per fait. Buta partition between joint- 
tenants 1s not good without Deed, albeit it be of Lands, and 
that they be compellable to make partition by the Starute 
of 31 .8. c.ro.and 32 H.8. c. 32. becauſe they muſt purſue 
thar a by Writ de Partit. fac. And a partition between joint- 
tenants without Writ, remains at the Commonlaw, which 

could nor be done by Parol. And where books ſay, That joint- 
F fenants made partition without Deed, it muſt be intended of 
Tenants en Common and executed by livery, $.290. 3H.4-1. libs 
6. 12. 13 2E. Dyer 179. 28.8. Dyer 29. I. Mar. Dyer 98. . 

Nota, between joiat-tenants there 15 a twofold privity, 
viz, 1n Eſtate, and in poſſeſlion; berween tenants in common, 
there is a privity onely in poſſeſſion, but parceners have a 


| — privity, viz. in Eſtate, in perſon, and in poſleſ- 
'Y ſion, 


SeF. 281, Oe 


A rent may be granted for owelty of partition without 
Vert Decd. $o it is of Common of Eſtoyers, or a Coroly, or a 
G 2 Common 
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Common of paſture, ge. albeit they lie in grant, Cc. But if 
rent be granted out of other Lands, then deſcended to the 
- Coparceners, then there muſt be a Deed, 1 Mar. Dyer 18, 


Seft. 253, Oc 


| 

Mes tiel rent & rent charge de common droit eroe &5 reſerve yu 1 
ezality de partit. Et nota, that reſervation here, 1s taken for af 5 
Grant, LIES ſ 
F.8$. ſeiſed of Lands in fee, hath ifſue two daughters, A c 
and A. Baſtard eigne, and Mulier puiſne, and dieth, R. and t 
A. enter and make partition : A. and her daughter are conc-W F 
ded for ever, 21 E. 3. 34. 35. 11 As, 23, 


t 


Se. 286, 251, 258. h 

2 Parceners prent Barons, ſi part. fait perenter eux * fat 6 
gall, Ec. donque il ne poit eſtre apurs defeater, Coc. ca 
Fudicis officium eſt, ut res ita tempora rerum ſo 
Querere, queſito tempore tutus eris bl 


Ah unequal partition 1n the Chancery, ſhall not bindayy 1c 
Infatir, F.N. B. 256, 259, 260, (5c. But it may be avoidede- 
ther by Scire fac. in the Chancery, or by a Writ de partit. js. ad 
ar the Commonlaw, 21 E. 3. 31. fr 

A partition made by the King's Writ de partit. fac. byte 7 
Sheriff by the Oath of 12 men, and Judgment thereupw 
given, ſhall bind the Infant, though his part be unequal, « £ 


Ja qua ſupra, fo. 171. 


mo 
Sef. 259. his 

| Si aſe fait, feoffment, grant, releaſe, confirmation, obligey 8e5 
tion, 04 auter eſcript' ſoit fait per aſe* devant ſon plein age jap: 
21 ans on fi aſc' deins tiel age ſort Bayliff ou recervor a aſc oy 
Na 


rout ſera pur ntent, fc. Anxi home devant le dit age ne ſera F 
ure en Enqueſt, Cc. : a 

Fait, is an inſtrument conſiſting on three things; gſ"”? 
Writing, Sealing, and Delivery, comprehending a Bargdng'” 
a7 ContraQt berween party and party, man or —_—_ 
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ifs Obligation, 15 commonly taken in the Commonlaw for a 
hell Bond containing a penalty with condition for payment of 
. | Noney, 6r to do or ſuffer ſome a& or thing, (4c. And a Bill 
is moſt commonly taken for a ſingle Bond wichout condition, 
(172+ fs : 

þ An Infant may bind himſelf to pay for his neceſſary Mear, 
Drink, _ neceſſary Phyſick, (5c. and likewiſe for his 
good teaching, and inſtruftion, whereby he may profit him- 
ſelf afterwards, Burt if he bind himſelf in an Obligation or 
other Writing , with a penalty for the payment of any of 
theſe,that Obligation ſhall not bind him, 18 £.4. 2. lib.g. f.87. 
Pinchon's Caſe. , 

Alſo other things of neceſſity ſhall bind him, as a preſenta- 
tion to a Benefice, for otherwife the lapſe ſhall incur againſt 
him. And if an Infant be Executor upon payment of any debr 
| due to the Teſtator, he may make an Acquirtance, but 1n thar 
cale a Releaſe without payment is void, and generally what- 
ſoever an Infant 1s bound to doe by Law, the ſame ſhall 
bind him, albeit he doth ic without ſute of Law. 2 2. Dyer 
104 : 

An a&ion of account doth lie againſt a Bayliff that hath 
adminiſtration and charge of Lands, goods, (9c. for the pro- 
firs which he hath raiſed or made, or might by his induſtry 
or care have reaſonably raiſed, or made ( his reaſonable 
charges and expences dedugted) Brit. fol. 62, 70. 41 E. 3. 
39+ 

An Account againſt a Receiver, is when one recetveth 
money to the uſe of another, to render an account, but upon 
his account he ſhall not be allowed his expences and char- 
85: Except in ſome caſes; As if two joint Merchants oc- 
cupy their Stock, dc. in common; one of them naming 
aneÞ-umſelf a Merchant, ſhall have an account againſt the other 
taming him a Merchant, .and ſhall charge him as Receptor 
denariorum ipſuus B. ex quacunque cauſa Cy contratu ad commu- 
m utilitatem ipſorum A. & B. provenient' ſicut per legem mer= 
oa #1971am rationabiliter monſtrare potuit, 43 Ee 3+ 31+ 30 E- 1s 

Account 127. 10 H.7. 16. lib. Intrat. 17, 18, 19. FN.B, 11 = 
lis 
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So as there be but three kinds of Writs of Account, 17, 
1. Againſt one as Guardian. 2. Againſt one as Bayliff, And 


3. As Receiver, F.N.B. 219.d. 


And to maintain an ation of account, there muſt he ej. 


ther a. privity in deed by the conſent of rhe party, 2 Mar, 


B. Account 89. F.N. B.117. Pl.Com.542. 2 H.4. 12. 4 H.7.6, 
C9c. or a priviry in law ex proviſione legs, as againſt a Guardi- 


an, 0c. 

Minor furare non poteſt. Bra&.l.s. f.340.b. For an Infant can- 
not make his Law of Non-ſummons, 13 E-3. Ley 50. and there- 
ſore the defaulr ſhall not prejudice him. 2. Mar. Dyer 104, 
10s. But an infant of the age of 12 years ſhall rake the oath 
of allegiance, &gc. Vide Set. 85. 91. 

An infant cannot upon his oath make his Law in an a&ion 
of debt, 1 X.7. 25. 15 E.4. 2. and the husband and wife of 
full age for the debt of the wife, before the converture ſhall 
make their Law. 9 E. 4. 24. 15 E. 4+ 2+ 

Grant 1s a Conveyance of a thing which cannot paſs with- 
out Deed, as advowſons, rents, (yc. 11b.3. f.63. Lincol, Colle, 


SeF. 260, 261. 


The reverſion expe&ant upon an Eſtate tail is of no a6 
count in Law, for that it may be cut off by the Tenant in 
Tail. Tres. in fee S. and fee Tail deſcend al 2. files, (5c. 

If the youngeſt daughter alien part of the Lands in fee fim- 
ple and dieth, fo as a full recompence for the lands entailed 
deſcends not to her iſſue, ſhe may wave the taking of any 
profits thereof, and enter into the land entailed,for the iſſue 
tail ſhall never be barred without a full recompence, though 
there be a Warr. in Deed or in Law deſcended. Fo. 173-4 

If a man be ſeiſed of three Manors of equal value in Fee, 
and taketh wife, and chargeth one of the Manors with a rent 


charge, and dieth, ſhe may by the proviſion of the Law take þ 
a third part of all the Manor and hold them diſcharged, but þ 


if ſhe will accept the entire Manor charged, it is holden, 


that ſhe ſhall hold it ſo. 26 E. 3. Dower 133. 18 H. 6.17} 


A pat- 
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A partition of Lands entailed between parceners, if it be 
ual at the time of the partition ſhall bind the iſſues in rail 
for ever, albeit the one do alien her part. Dyer 1. Mar. $8. 


Sed. 262. 


- &. When the privity of the Eſtate 15 deſtroyed by the Feoff. 
of one parcener, upon evi&tion of a moity by force of an en- 
* Erail againſt the other , ſhe ſhall not enter upon the alience. 
- But in thecaſe that Zztt/eton purteth (of diflerſin of an Infant, 
+ Bc.) when the privity of the Eſtate remaineth, and the parr 
N Wof one is evicted, he ſhall enter and hold in Coparcenary 
with her other Coparcener, and (o it 1s in the caſe of an ex- 
 Fchange. 15 £.4- 3. 4. per Littleton Lib 4. 221, (5c. Baſtard's c, 
ff If the whole Eftate in part of the property be evicted, 
Ul Mthat ſhall avoid the partition in the whole, be it of a Manor 
that 1s entire, or of acres of ground, gc. that be ſeveral 
)» for the partition in that caſe implyerh for this purpoſe both 
& Ya warr. and a condition in Law, and either of them is entire, 
and giveth an entry in this caſe in the whole. 13 E. 4+ 3+ 
42 Af. 22. CF Lib. 4. ante, Coc. 
Allo if any Eſtate of freehold be evicted from the Copar- 
& Feener in all, or part of her property, it ſhall be avoided 1 
I the whole, vide. libr. ( nota Fo. 190. 4. ex grat. 
If but part, 0c. beeviced, as an Eſtate 1a tail, or for life, 


I» Fleaving a reverſion in the Coparcener. 

d Y Where one Coparcener taketh benefit of the condition in: 
If Law ſhe defeateth the partition in the whole. Bur when ſhe 
Mn Frouched by force of the Warr. in Law for part, the partition 
ph not be defeated in the whole, but ſhe ſhallrecompence 


'r that part, Sic nota diverſit. 5 E. 3. Tit. Voucher 249. 
Alſo; there is another diverſity between a recovery 1n va- 
by force of the Warranty upon the exchange and upon the” 
artition, for upon the exchange he ſhall recover a full re- 
ompence for all that he loſeth : but upon the partirion ſhe 
hall recover but the moity or half of that which 1s loſt, to 
cnd that the loſs may be equal. There are more and 
i G 4 4 reater - 
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greater privities in caſe of partition in perſons, bloud, and. 
ſtates,than there is in exchanges, 19.6. 26. 18E.2.t.aid.111, 

When the whole Privity berween Coparceners is deſtroy. 
ed there ceaſeth any recompence to be expeRed either upen 
the condition in Law, or warranty in Law (by force of the 
partition) Fo. 174+ 4. : 

If one Coparcener maketh a Feoffment 1n Fee, and after 
her Feoffee is impleaded, and voucheth the Feoffer, ſhe may 
have aid of her Coparcener to derajgn a Warrant Paramount, 
but never to recover pro rata againſt her by force of the war 
rant in law upon the partition, for by her alienation ſhe hat 
diſmiſſed her ſelf to have any part of the Land, as Parcene, 
And as Parcener ſhe muſt recover pro rata, (Fc. 31 E. 3. 2 
11 H. 4 22, - - And yet in ſome caſe the Feoffee of one 
Coparcener ſhall have aid, gc. and therefore if there be tao 
Coparceners, and they make partition, and the one of then 
anfeoffs her Son and heir apparent, and dieth, the Son j 
impleaded, he ſhall pray in aid, (yc. for that the warranty 
between the Mother and the Son is by Law adnulled, and 
therefore the Law giveth the Son, albeit he be 1n by Feof 
ment, to pray 1n aid of the other parcener to deraign the 
Warrant Paramount : wherein note the great Equity d 
the Commonlaw, 43 E.3. 23. Pl. Com. 32 E.1 tit. Ard. 11 

But if a man be feiſed of Lands in fee, and hath iſſue rn 
daughters, and make a gift in tail to one of them, and die 
ſeiſed of the Reverfion in fee which deſcends to both Siſten, 
and the Donee of her iſſue 1s impleaded, ſhe ſhall not pry 
in aid, (9c. either to recover pro rata or to deraign the Wa, 
rant, (5c. for that the other Siſter is a ſtranger to the Stare y,' 

Rar 
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tail, whereof the eldeſt was ſole tenant, and never partition 
was or could be thereof made, 2 H.6. 16. 

Albeit it is in the power of the Tenant tail to cut off the 
Reverſion : yet if the Infant enter before it be cut off, the} 
Law hath ſuch Conſideration of this Reverfion, that ſhe that, 
loſerh it ſhall enter into her Siſters part, and hold with het;;.. 
in Coparcenery, for that the privity between them was not 
wholly deſtroyed, os 

ah 
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l, SeF. 263, 26. 


Wy $j le part du parcener ſoit defeat per loial entre, Cyc. el poit 
he B orter & occupter oneſy; les auter parceners, (gc. ty eux compel- 
ler de faire novell partition, G5c. 

Breve de partit, fac. gift pur parceners tantſolement. Et ciet 
breve gift envers tenant per le curt” Cy encore il men ne poit ail tis 
el breve. . 

Albeit that the Tenant by the Curtefie be an eſtranger in 
blood, yet the Writ de part. fac. clearly lies againſt the 
Tenant per Curtefie, becauſe he continueth the ſtate of Co- 
parcenery, 3 E.3- 47- LL. 

Alſo if two Coparceners be, and one doth alien in fee, 
they are Tenants in Common, and ſeveral Writs of Pre- 
te muſt be brought againſt them ; and yer the parcener ſhall 
= a Writ of partition againſt the alience at the Common- 

, 28 E:3. 5. 

f rn be three Coparceners, and the eldeſt raketh huf- 
band, and the husband purchaſe the part of the youngeſt, he 
and his wife ſhall have a Writ of Partition againſt the mid- 
defiſter at the Commonlaw, becauſe he 1s ſeiſed of one part 
In the right of his wife who is a Parcener, Dyer t. Mar. 98. 
F.N. B. $2. Regiſt. 

Since Littleton wrote, by the Statute 3177. 8. c.l. 32 H. 8. 
cad. 32. vide Sect. 290. one joint-renant, or tenant 1n com- 
mon, may have a Writ of Partition againſt rhe other, and 
therefore the alience of one parcener may have a Writ of 
Partition againſt the other parcener, becauſe they are Te- 
Rants in common. 
el. 39 Tenant per Curtefie ſhall have a Wrir, @c. upon che 

Statute, for albeit ir is neither joint-renant nor tenant 1n com - 
mon, for that a: Precipe lieth againſt rhe parcener and tenanc 
er Curtefie, yer he 1s in equal miſchicf as anocher tenant for 
not [6+ Br. tit. Partit, 141. Dyer 3. M. 123. 4, © 7 Eli2.243; 
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CHAP. IL 
Parceners by Cuſtome, 


SeF. 26s, (oc. 


Arcenery per Ie Cuſtome eft lou terres diſcend a les fitt & 
Gavelkind, Cc. (F in Wallia, hereditas partibilis eſt i 
ter heredes maſculos. Se&. 212. Stat. Walliz, 12 E. 1. 

Sons are parceners in reſpe& of the Cuſtome of the fe 
or inheritance, and not in reſpe& of their perſon, as Daugh: 
ters and Siſters, &c. be, Brafon, l. 5. fo. 428. 

Hotchpot, eft de mitt. les terres leign ſoer. en frankmarriag, 
&o les terres del anter ſoer en fee ſimple enſemble, & donques pa: 
tit, ſerre fert, &yc. Vide Se&. 6. 266, 9c. 

There muſt be a Cuſtome alledged in ſome County, 99% 
inable the wife or children ro the Writ de rationabile parte hy 
norum, Regiſt. 142. 34 E. 1. Detin. $6. 7 E. 4. 21» 

Bur ſuch as be reaſonably advanced by the Father, g9c. ful 
have no farther part of the goods ; for the words of the Writ 
be, Nec in vita patris promot? fuerunt, 3 E.z. Detin. 1 56. 40k, 
3. 18. fo. 176. b. vide (f note. 


Se. 268, and 269. 


After this putting into Hotchpot, and partition made, the 
lands given in Frankmarriage, are become as the other lands 
which are deſcended from the common Anceſtor ; and 
theſe lands if ſhe be impleaded, ſhe ſhall have aid, gc. Sol 
the Coparcener that hath a rent granted to her for oweltyd| 
partition, hath the rent, as it had deſcended to her, (% 
Brit. cap. 92+ 10 E. 3. 37. 29 Aﬀſ. 23+ 

Et tout foits ſur tiel partit' les terres dones en Frankmat- 
riage demurgent a les Donees, Cy a lower heires folongue le formt 
de le done. Car lauter parcenter navotit riens de ceo, (oc. vide 
Mb. fo. 177. br Aued 
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Quod eft inconveniens, aut contra rationem, -non eſt permiſſum 
in lege. 


Sef. 271, 272, 273. 

Dones en ffankbmarriage ſueront per Ia common ley denter left. 
weſt. 2. (5 tout temps puis ad efte continue, Co. ; 

The gifts do continue, but not the Eſtates, 12 H.4. 11. 

Item tiel mitter en Hotchpot, (oc. eſt lou les auters terres ou+ 
tenements que ne fuer Dones en PAY deſcend de les 
Dortors en frankmarriage touſolement, (5c. | 

St les terres dones in frankmarriage ſont de tant egall va. pur 
le an. que le remnant ſont ou de pluis value en wvaine tiels tres, 
(Fc. ſer. mis en Hotchpot, (oc. 

Lex non pracipit inutilia, inutilis labor ftultus. 

The Law ſhall adjudge of the value, as it was at the time- 
of the partition, f.1 7 9. 4. vide C5 mta,unleſs the Land be 1m- 
proved or decaid by the proper a& or default of the parties. 


be See. 274, Oc. * 


ll Nota, que terres ne ſer. mis, oc. forſque ou ils diſcent en fee 

icy Smple car de rerres diſcendus en fee tail partit. ſerra fait ſi- 

EW come nul tiel done en frankmarriage ad eſte fait ;, for the 1fdue 

claimeth per forman dont, (F wvoluntas donatoris,, Cyc. obſervetur 

If the Anceſtor infeoff one of his daughters of part of his 

land, or purchaſe lands to him-and her, and their heirs, or g1- 

veth her part of his lands 1n tail, yer ſhe ſhall have a full part 

the of che remnant of the Lands in fee ſimple, for the benefir 

"dF of purring, &4c into Hotchpor, 1s onely appropriate to a gitr 

off 1n frankmarriage (quza maritagium cadit in partem) which ſhall 

ol be accounted as parcel of her advancement, 13 E.2. 12t, Tail, 
of Brat, l. 2. fo. 77- 


Sed. 276. 
ul Nota,:that! modus dy conven* vincunt legem ;, Gy conſer:j4 tol- 
re it erroreme. Bur-if parcicion be by the King's Wrir, then e- 
1deN very parcener muſt. have his part, 24 . 3+ #t. partit. 19. 
UL G 6 CHAP. 
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. Of Toint-tenants. " 


SeF. 277. 


Here be joint-tenants by other Conveyances tha 
Littleton here mentjoneth; as by Fine , Recovery, 

Bargain and Sale, Releaſe , Confirmation, gc. So there 
divers other limitations, &yc. As if a rent charge be 
red ro A. and B. habendum to them two, viz. to A. untill be 
be married, and to B. unrill he be advanced to a Benefice, 
they be joint-tenants m the mean time, (9c. And if 4 
die before — the rent fhall ſurvive, but if A. ha 
married, the rent ſhould have ceaſed for a moity : CF ſic # 
verſo, on the other ſide, 

If an alien and ſubje& purchaſe lands in fee, they ar 
zoint-tenants, and the ſurvivorſhip ſhall hofd place ; Er nullm 
___ occurrit regz upon an office found, 47 E, 4. 29. 1h 
+ 2 . 

SeF. 278. 


Omnnys rati-habitio retrotrahitur Cy mandato aquiparatur, 

Nota, That ſeeing Coadjutors, Counſellors, Commander, 
goc. are all difleiſors, albeit the differfor which is tenant dy- 
eth, yer the Aſſize lieth againſt the Coadjutor, g9c. and te- 
nant of the Land, though he be no difſciſor. 

The Demandant and others in a precipe did difleiſe the 
tenant to the uſe of the others, and the Writ did not abate, 
for the Demandant was a Difſeiſor, bur gained no tenancy 
3n the Land, for that he was but a Coadjutor, $5o E. 3.2 

A man difſeiſed tenant for life ro the uſe of him in the 
reverſion, and after he 1n the reverſion agreeth, cc. he 154 
diffcifor in fee, for by the diſſciſin the reverſion was wgare" 
whic 
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which (ſome ſay) cannot be reveſted by the agreement of 
him in the 1on, for that it maketh him a _—_ doer, 
and therefore no relation of an Eſtate by wrong can help him, 


SeF. 279. 


- Diſſiſin eft properment lou un home enter eu aſe terres, (oc. 
bu 4 dd as congeable oy ouſta celuy que ad franktene- 
ment, &yc. This deſcription, (4c. is underſtood onely of ſuch 
hnds,d9c. whereinto anentry may be made, and not of Rents, 
Commons, (5c. tales - 

Everyentry is no difſeiſin, unleſs there be an ouſter alſo of 
the freehold; as an Entry and a Claimer, or taking of Pro- 
fits, (9'c- 3 B. 4+ 2+ 34 Aſs 11+ 12+ Ph. Com. 89. Parſon de 
Honeylane. : : 

Now as there be joint-tenants by Difleiſin, o are there 
joint-tenants, by Abatement, Intruſion and Uſurpation. 


SHORT HS, S 


Sef, 280. 

Nota que le nature de jointenancy eft, que Ie ſurvivor aa ſo- 
lement lentier tenancy ſolunque tiel eftate que il ad, fi le jointure 
fit continue, (5c. mes auterment eſt de parceners, 

Although ſarvivorſhip be proper to joint-tenants, yet it is 
not proper q#arto modo : for 1f a man letteth Lands to A. and 
B. during the life of 4. if B. dieth, A. ſhall have all by the 
ſurvivor, but if A. dieth, -B. ſhall have nothing. 
nl Two or more may have truſt or authority committed to 
jy- | them jointly, and yer it ſhall nor ſurvive. But with a diver- 
te- © firy between a naked Truſt,oyc. and a Truſt joined to an eftate 

or intereſt. 2, There is a diverſiry between Authoritiey crea- 
the ted by the parry for private cauſes, and Authority created by 
ae, | Law for execution of Juſtice, Ex. gr. 
ney} As if a man deviſe that his two Executors ſhall ſell his 
. | Land one of them die, the ſurvivor ſhall not ſell it, bur if he 
the | had deviſed his Lands to his Executors to be ſold, there the 
55a | furvivor ſhall ſell it, 39 Afſ. p- 17. 30 H8. tit. Deviſe, Br.3r. 
- Dyer 3 El. 190. Br. tit. Cond. 190 ot 
ic 
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If a man makea Letter of Atturny to two to doe any a& fy 
the ſurvivor ſhall not doe it : bur 1t a Venzre fac. be awarded flis 
to four Coroners to impannel and return a Jury, and onegf Bar 
them die, yet the other ſhall execure and return the ſame, ſth 

If a Charter of Feoffment be made, and a Letter of Artur. fic 
ney to four or three jointly or ſeverally to deliver ſeifin, tm YA 
of them cannot make livery, becauſe-1t 15 neither by then Bar 
four or three jointly, nor any of them ſeverally, 38H, 8. lto 
Dyer 62. 27 H. 8. j.6. ; : at 

Bur if the Sheriff upon a Capias direfted to him , make gfth 
Warrant to four or three Jointly or ſeverally to arreſt the De. Wor 
fendant, two of them may arreſt him, becauſe it is for the be 
execution of Juſtice, which is pro bono publico, Paſch, 45Elir,W de 
in Banco Reg. inter King and Hobbes.) Not of that kind of theo 


Infidel of Malmsbury._) 2: 
SeF. 281, 282» Ve 
he 


Survivor holdeth place regularly, as well between joint-te Þ re 
nants of goods and Chattels in poſleflion or in right, asof te 
Inheritance or Free-hold, fo. 182. 4a. fo 

St un obligation ſoit ft. a pluſors pur un debt celuy que ſurw- I 2. 
quiſt avera tont le debt ou duty,” CF iſſent eſt daverts Covenants 
O& Contrats, gc. Mes, Fus accreſcendi inter mercatores pro be- at 
neficto commercit locum non habet, F, N. B. 119. E. 38. £37. jo 


Lee, 283. th 


Terres ſont dones a 2. homes, (oy a les heires de lour 2. caps 
engenares, en cen caſe les donees ont joint eſtre pur lour 2» wes, | 
& entre ils ont ſeveral inheritantes entant que ils ne poient | Ve 
aver per nul poſſibility un heire enter eux engendre, ficome bn- | 7 
me C5 ſeme point aver, (oc. 

Note, albeit they have ſeveral inhericances in tail, anda Þ| t 
particular Eſtate for their lives, yet the inheritance doth not! Þ art 
execute, and fo break'the joint-tenancy, but they are joint-re- | of 
nants for life, and tenants in c@qmmon of the inheritance in tail. Þ re) 
Here 
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Here a diverſity is implyed, when the ſtate of inheritance 
& fis limited by one Conveyance, as in this caſe it 1s, there 
of Bare no ſeveral Eſtates ro drown one in another : bur when 
» Bthe ſtates are divided 1nto ſeveral Conveyances, their parti- 
ir. cular Eſtates are diſtin&, (9c. and the one drowns the other, 
wits if a leaſe be made to two men for term of their lives, 
mm (and after the lefſor granteth the reverſion to them two, and 
3flto the heirs of their two bodies, the jointure is ſevered, 
and they are tenants in common in poſſeſſion z and it is fur- 
«ther implyed, that in this Caſe of Lzttletons there 1s no diviſi- 
fon between the Eſtates for lives, and the ſeveral inheritances 
he @ becauſe they cannot convey away the 1nheritance afrer their 
i deceaſe, for 1t is divided onely in ſuppoſition of law, and to 
he © ſome purpoſes the inheritance 15 ſa1d to be Executed, 12 E.4. 
2. b. 
If a man make a leaſe for life, and after granteth the re- 
verſion to the tenant for life and to a ſtranger, to their 
heirs, they are not joint-tenants of the reverſion , but the 
re- @ reverſion by a& of Law 1s executed for the one moity in the 
of Þ tenant for life, and for the other moity he holdeth ir ſhll 
_ the reverſion of that moity to the grantee, 39 H.6. 
y b 
1 And fo it is if a man make a leaſe to two for their lives, 
© and after granteth the reverſion to one of them in fee, the 
7. © jointure is ſevered and the reverſion 15 executed for the 
one moiry, and for the other moity there'ts tenant for life, 
= reverſion to the grantee. Vide Weſtcote"s Caſe, Lb. 24 fo.6o, 
' 
2 Tf Teflee for life granteth his Eſtate to him in the revyerſi- 
5, | on, and to a ſtranger, the jointure 1s ſevered, and the re- 
nt || verſion executed for the one moity by the a& of the Law, 
y-B 7H.6. 

If a man make a leaſe for life, and grant the reverſion to 
4 || twoin fee, the Lefſee granteth his eſtate to one of them, they 
ot! £| are not joint-tenants of the reverſion, for there 1s an execution 
e- || of the Eſtate fox the one moiry, and an Eſtate for life, rhe 
it. | reverſion to the other of the other moity. 
| 37 
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Si home wvoet leſſer terre a un auter par fait, ou ſans fait, nie 
It; 


feſant mention que eſtate il avoit, Cy fert livery, (5c. en ce9 cy 
le leſſe ad eſtate pur tinere de ſave. 

QNuelibet conceſſio fortiſſime contra donatorem interpretanda ef, 
Leeis ( autem_) conſtruftio non facit injuriam. Pl. Com, in 
Throgmorton's Caſe. 

If a leaſe be made to two, habendurn, to the one for life, the 
remainder to the other for life, this doth alter the general jn. 
tendment of the premiſſes. Et ſemper expreſſam facit ceſſare ts 
citum, 30H.8.tit. Jointenants. Br.$3. Dyer f.361. Pl. Com.106, 

Nota, where the grant is impoſſible to take effeR accordi 
to the letter, there the Law ſhall make ſuch a conſtrufions 
the gift by poſlibility may take effet, benigne faciende ſunt in 
terpretationes cartar. propter ſumplicitatem laicorum ut res magi 
wvaleat quam pereat, fo. 183. b. 

Cognitio legis eft copulata Cy complicata. Tunc unumquodg 
ſcire dicimur cum primam cauſam ſcire putamu : ſeire autem 
propris eft rem ratione Cy per cauſam cognoſcere, Ariſt, 1 Metap, 
Virg. 1. Georg. : 

Feltx qui potuit rerum cognoſcere cauſas. I}, 

If a gift be made to two men, and the heirs of their two bo- je 
dies begotten, the remainder to them twoand their heirs, 
are joint-tenants for life,tenants in common of the eſtate tail, 1, 
and joint-tenants of the fee ſimple in remainder, for theyare | 
joint purchaſers of the fee fimple, and the remainder in feeis gr; 
a new created eſtate,bur the reverſion remaining in the donor, Yþ. 
or his heirs, is a part of his ancient fee ſimple, Dyer 14E1.3% pg 


Sea, 284. 


Lou terre # done a. 2. females (9 a les heires de hour 2. cor! 
tngendres, It hath been ſaid, that the husband,g9c. ſhould be 
Tenant par le Curt living the other ſiſter, 17 E.3. 51. 98. and 
that the 1ſſue of the one ſhould recover the moity 1n a Forme- 


Fl 
don, living the other ſiſter, 44E. 3. Tall 13. 7 H.4. 16. Cor- Ya 
bet's c. t. 1. f.8. 84. 6. 4. Mar. Dyer 145, Bur Littleton hath }- | 
reſolyed this doubr, V7d. fo. 183-2. 


Tf 


Of 7oint-tenants, 189 


If a man give lands to two men and one woman, and the 
irs of their three bodies begotten, they have ſeveral jnhe- 
itances. For the Law will never intend a poſhibility upon a 
DOL bility+ Fo. 184- 4, 


Cay 


eft 
in 


SeF. 28s. 

If a fine be levied to two and to the heirs of one of them 
Fa by force whereof he is ſeiſed, he that hath Fee dieth, and af- 
th 


er the joint-renant for life dieth, and an eſtranger abares, in 
this caſe the heir may either ſuppoſe the Fee ſimple execu- 
ted, and have an Afﬀ. of Mordanc. ou briefe de droit: or he 

have a ſcire fac. to execute the fine, or maintain a Writ 
of intruſion, by which the heir ſuppoſeth that the Fee was 
notexecuted. 11.4. 55. F. N. B.196. and 215. and he ſhall 
term it a Temainder; and yet when Land is given to two, 
and to the heirs of one of them, he in the remainder cannot 
gant away his Fee ſimple. 


00, 


ing 
Na 
be 
(4. 
ft 
mM 
IP 


Se. 286. 
* 2. Tointenants de terre, (oc. celuy que furveſquiſt claima (5 ad 
la terre per le ſuruiver, ty nemy ad, ne poit de ceo claimer rien 
fer diſcent de ſon compagnon, Cc. Mes auterment eft de parceners, 
Fc. and the diverſity is, for that the Survivor doth claim a- 
bore the grant, (9c. and the heir by diſcent under, (9c. 

If two joint-temants be of a term, and the one of them 
grant to F, $. that if he pay to him 10.1, deut. Mch. that then 
he ſhall have his term, the grantor dieth before the day, F. S. 

tes the ſum to his executor at the day, yet he ſhall not 

ve the term, but the ſurvivor ſhall hold place, for it was 
but in nature of a communication, but if he had made a leaſe 
for years to begin at Aiich. ir ſhould have bound the Survivor, 
14 H. 8. 22. Pl. Com. 263. b. Hale's Caſe. Fus accreſcendi pre- 

oneribus, (y alienatio rei prefertur juri accreſcendi. 

If one joint-tenant in Fee ſimple be indebted to the King, 
md dieth, no extent ſhall be made upon the land in the 
" tands of the Survivor. 4o Af]: 36. F. N. B.149. Pl.Com.321. 
If a recovery be had againſt one joint-tenant who —_ 

If Ore 
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f6te execution, the Survivor ſhall not avoid this recoyery${ed 
becauſe that the right of the mojry is bound by it. ecu 

If one joint-tenant in Fee take a Leaſe for years of $609: 
ſtranger per ft. indent. and dieth, the Survivor ſhall nor elf 1") 
bound by the concluſion, becauſe he claims above it, gc, ſt 

If two joint-tenants be in Fee, and the one make a LeaeWis 
for years reſerving a rent, and dieth, the ſurviving Feofſe 
ſhall have the reverſion by ſurvivor, but not the rent, becauſe 
he claimeth in from the firſt Feoffor which is paramount the 
rent. Dyer M.2 ( 3. El.189. [ib.1. fo.95. and 116.6. f.8, 19 

If one joint-renant granteth a rent charge out of his par,Þ% 
and after releaſe to his joint companion, and dieth, heſhul 
hold the land charged, becauſe he claimeth not by the ſur! 
vor, in as much as the rel prevent. the ſame. 33 . 6. 3.44 
9 El. Dyer 263. fo. 18 544. 

Bur all men agree, that if A. B.and C. be joint-tenants in 
Fee, and 'A. charge his part, and then releaſe to B. and his 
heirs and die, that the charge 1s good for ever; for B. cannot 
be in from the firſt Feoffor, -becauſe he hath a joint compaii- 
on at the time of the releaſe made, and ſeveral Writs. of Wc 
przc. muſt be brought againſt them. 37 Z. 8. tit. alienation, 
Br. 31. 10 E. 4. 3. be | 


Sef. 287. 

Fus accreſcendi prefertur ultims woluntati. 

Although an infant, eft unum indiviſtble tempore quod un & 
tempus nec pars temporis, ad quod tamen, partes tempt. connethus 
tur, and that inflans eſt finis unius temporis, C5 principium alte 
ris : yetin conſideration of Law, there is a priority of ume; F 
in an inſtant, as here the ſurvivor is preferred before the de- F 
viſe, which Lzttleton diſtinguiſheth by theſe words, poſt mor- 
tem, (y per mortem. Pl. Com. Fulmerſton's Caſe. 

Two femes joint-tenants of a leaſe for years, one of them 
taketh husband, and dieth, yet the term ſhall ſurvive; for 
though all chattels reals are given to the husband, if he ſur- 
vive, yet the ſurvivor between the joint-tenants 1s the elder 
Title, and after the marriage the feme continued fol por 
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fed, for if the husband dieth, ſhe ſhall have it, and not the 
ecutors of the husband , but otherwiſe it is of perſonal 
00ds, fol. 185, b, vide, oc. 

Inprimis autem debet quilibet qui teftaverit, dominum ſuum 
meliore re quam habuerit recognoſcere, QF poſtea ecclefiam de 
lia melzore, $ » Fleta, lib. 2, cap. 50. 


Se. 288, 

Cheſe joint. eſt ſet del terre que il tient joint. per my &y per 
t. 0 fic totur tenet oy nihil tenet, ſc. totum conjunfim, 05 
Wil per ſe ſeparatim ;, and albeit they are ſo ſeiſed, yet to dt- 
rs purpoſes each of them hath but a right to a moiry, as to 
Wnſeoff, give, or demiſe, or to forfeit or loſe by defaulc in a 
rae. 40 Af. 79. Brit. cap. 35. 
A communi obſervantia non eſt recedendum. 
If two joint-tenants be, and both they make a feoffment in 
ee upon condition, and that for breach thereof one of them 
all enter into the whole, yet he ſhall enter bur into a mot- 
.&, becauſe no more in judgment of Law pafled from him ; 

d foitis of a gift in tail, or a leaſe for liſe, &'c. Pl, Com. 
Fropning's Ce 
If two joint-tenants make a feoffment in fee, and one of rhe 
offors die, the feoftee cannot plead a feofiment from the 
yivor of the whole, becauſe each of them gave but his parr, 
ut otherwiſe 1t 1s on the part of the feoftces, 14 E. 4. 5+ 
1 3 + 186, 4. 
a | T'xo joint-tenants de terres,,9c, And one of them by Deed 
te. (denture bargain and ſell the Lands, and the other joint-te- 
ne; Fant dieth, and then the Deed is inrolled, there ſhall paſs 
le- 
or 


ut a moity, 6 E, 6, Tit. Faits inroll. 9 Br. 


SeF. 289. 

En grant de rent charge per joint. &yc, les tenements demurg- 
# foits come ils ſuer. adevat. ſans ceo que aſe ad aſe drt. dai 
parcel de les tenem. forſ. eux me. (5 les tenem. ſont en tiel plite 
ts ſueront devant le charge, (Fc. mes ou les f per un joints 
x n aut. per terme de ans,0yc. maint. per force de leaſe,le _= ad 
Th 
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art. en m. laterre ſe de tout ceo que a fon leſſor affiert, oy dai 
per forc de leaſe durant ſon Feme. Fo. 186. b. 
If two joint-tenants be of an Advowſon, and the one pro 
ſent, 7c. and his Clark is admitted and inſtituted, this inn 
ſpe of the privity ſhall not put the other out of poſleſſie 
bur if thar joint-tenant that preſenteth dieth, it ſhall ſery 
for a title ina 2x. Imp. brought by the ſurvivor, 11.4, g 
ToE.4.94. 1H.1.1b. gEL Dyer259. 6E.4.10.b. Do#.CySt. rr 
F. N. B. 34-u. But om if one joint-tenant or tenant incor 
mon preſent, or if they preſent ſeverally, the ordinary m; 
either admit or refuſe, &'c. ſuch a preſentee, unleſs the 
join in a preſentation, and after ho fix months he n 
preſent by /apſe. But if two Coparceners be, (9c. and t 
cannot agree to preſent, the eldeſt ſhall preſent, and if he 
ſiſter doth diſturb her, the ſhall have a qz. imp. and fo ſki 
the iſſue and the Aſſignee of the eldeſt, and yer he is ten 
in common with the youngeſt, and fo tenant per Curteſie 
the eldeſt ſhall preſent. 38 H. 6.9. 5 H. 5.10. F.N.B.3 


— 
= 


_— 


s SeF. 290. 

| auX Cfils violont ) _- partition, &yc. 

ut this partition muſt be by Deed. Vide SeF. 249. 21 
But joint tenants for years may make partition wi 

Deed, 18 Eliz. 250. b. Dyer. Since Littleton wrote, joltitt- 
nants and tenants in common are compellable to make pa 
tition by Writ Stat. 31 H.8.c. 1. 32 H. 8. C. 32. Set. 26 
247. 259. FN. B. 9. b. 62. b. lib.6. Fo.12, 13. Morrice's, 
If one joint-tenant or tenant in common difleiſe another, 
and the difſeiſee bring his Af. for the moity , though te 
lainriff prayeth ir, yet no Judgment ſhall be given to hold 
n ſeveralty, for then at the Commonlaw there might har 
been by compuliton of Law a partition berween joint-tenats 
and tenants in common, and by rule of Law the Plaintiff maltY p; 
have Judgment according to his plaint or demand. 187: 4 
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SeF. 291, (9c. © 
Baron Co feme font G forſq; un perſon en ley,uir oy uxor ſunt qu} v} 
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jea perſona, quia caro una, (y ſanguis unus. Lib. 4. fo. 68, 
Toker's C. PI. Come. 483. Nicholt's c. 

If an eſtate be made to a man and a wornan and their heirs 
Mofo var hy 6 and after they marry the husband and wife 
oEave moities between them. If a Feoftment be made to a 
man and a woman, and their heirs with warranty, and they 
Mentermarry, and after are jſmpleaded and vouch, and recover 
n yadlue, moities ſhall not be between them ; for though 
were ſole when the warranty was made, notwithſtan- 
ting the time when they recovered and had execution, they 
Ewere husband and wife, 1n which time they cannot take by 
moities. Fo. 189. b, Vide, (9c. 

Aright of ARion, and a right of entry may ſtand in joint- 
ture. Vide Se. 302. F.N.B. 193. hk. 

A right of a&ton, or a bare right of entry cannot ſtand in 
jointure with a freehold or inheritance in poſſeſſion; and 
therefore if the husband make a Feoffment of the moity, this 
ms adiſcontinu. of that moity, and the other joint-tenant re- 
mained in poſſeſſion of the freehold and inheritance of the 
other moity, which for the time was a ſeverance of the joint- 
ture, Statute of 32 FH. 8, ca. I. 

If two joint-tenants be of a ren?, and one of them diſſeiſe 
the tenant of the Land, this is a ſeverance of the joinrure for - 
2time,for the molty of the rent is ſuſpended by unity of poſ- 
'K &fſion, and therefore cannot ſtand 1n jointure with the ocher 
moiry in poſſeſſion, Pl. Com. 419. 

Nthil de re accreſcit et, ” in re quando jus accreſceret ha- 
bet. A State of Freehold cannot ſtand in jointure with a 
term for years : nor a reverſion upon a Freehold , with a 
"J Freehold and inheritance in poſſeſſion. Neither can a ſei- 
fin in the right of a politick capacity ſtand in jointure with 
ſeiſm in a natural capacity. 37 #.8. 8. 3 E.4- 10. Fo. 188. 2. 
Vide, (9c. 

In all caſes where the joint. tenants purſue one joint reme- 
dy and the one is ſummoned and ſevered, and the other re- 
cover, he that is ſummoned, (9c. ſhall enter with him: but 
pi Where their remedies be ſeveral, there the one ſhall not en- 

rer 
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ter with the other till both have recovered. Littleton © 
Remitt, the laſt caſe. If Lands be demiſed for life, the 
mainder to the right heirs of F.S. andof F. N. F. S. hath if 
and dieth, and after F. N. hath iſſue and dieth, the ifſues ar 
not joint-tenants; for the one moity veſted ar one time, a 
the other at another time, 24 E.3. 29. And yet in ſome ak 
there may be joint-tenants,and yer the eſtate may veſt in the 
at ſeveral times. As if a man make a feoffment in Fee 
the uſe of himſelf, and of ſuch wife as he ſhould afterw 
marry, for terms of their lives, and after he taketh yi 
toc. 17 EL Dyer, Brent's c. 
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CHAP. IV. 


Of Tenants in Commen, 


| 


ca, ——, =» 


See. 292, 


bi pryr have the Lands by one joint title , ax 
in one right; but Tenants in Common by ſeveral tit; 
or by one title and by ſeveral rights, which is the rea 
that joint-tenants have one joint freehold, and Tenants 
Com. have ſeveral freeholds, onely this property 1s common 
to them both, v7z. that their occupation is individed; anl 
neither of them knoweth his part in ſeveral. Vide Set.29% 


my << pyHw TOs — 


Addition probat -minoritatem. 


Tf Lands be given to two Biſhops (or to two Abbots) 
have and to hold to them two and their ſucceſſors; 1n reſpet 
of their ſeveral capacines, albeit the words be joint, yet 
Law doth adjudge them to be ſeverally ſeiſed, Vide Sef.20c 
7 H.7.9.b. 16 H.7.15.b. 1o Eq. 16.6. F0.189 b. 190 

If a Corody be granted to two men and their heirs, becauk 
the Corody 1s incertain and cannot be fevered , it fhall 
mow 


—_— > * *. 
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mount to a ſeveral grant to each of them one Corody ; for 
M the perſons be ſeveral, and the Corody is perſonal. 


Sed. 297. 

If Lands be given to f. Biſhop of N. and his ſucceſſors, and 
F to 7. Overl. Door of D. and his heirs being one and the 
F Game perſon, he is Tenant in Common with himſelf, 13H.8.14. 
But our Authours rules do not hold in Chattels reals, or 
onals : for if a Leaſe for years be made, or a ward gran- 
ted to an Abbot and a ſecular man, or to a Biſhop and ſecu- 
lar man,or if goods be granted to them, they are joint-tenants, 
becauſe they take not in their polirique capacity. An expreſs 
Eftate controlls an 1implyed Eftate. $7 home ſez de cert. terre 
infeofſe un aut. del moity de m. la terre, &yc. Such a feoffment 
is good by parol without writing, and ſuch an uncertain E- 
ſtare ſhall paſs by livery, 21E.4. 22. b. 10El, Dyer 28. 33 H. 

6, 5.4 vide Sedt. 299. fol. 190. b. quare, ce 


Sef. 30t. 
Expreſſio eorum que tacite inſunt nibil operatur, 
ll 1 caſe of Leaſes for life it is more beneficial for the Leſ- 
i | for to have the Jointure ſevered than to have it continue, 
all Vi eadem ratio, ibi idem jus eſſe debet, for, ratio eft anima 
« all 28 Of ratio poteſt allegart defictente lege. Bur it muſt be 
mall 1470 vera Of legalis of non apparens. Arg. 4 fimili, 15 good in 
nf Law, ſed ſfimilitudo legalis eft caſuum diverſor* int. ſe collato- 
26k Diet ratio, Quod in uno ſumilium valet, valebit in alters, 
Diſtmilium Diſſimilts eſt ratio. 


Sef. 302. 
s)t Two joint-tenants, fi Iun de eux l2(/a ceo que a luy affiert a 
a #n ant. pur terme de ſa wie, per trel Leaſe le franktenement # 
hel Jever de le jointure, oF per ceſt le reaſon le reverflon que + depen- 
2colf 4ant ſur in Ie frankrenement # ſever del jointure &5 ſi leſſor 
4, re utvant leſſee pur vie le reverſion diſcenda al heive del leſ- 
ud, & nemy devienda a lauter joint. jointenant per le ſurvivor, 


Un 
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Un franktenement ne poit per nature de jointure eſftre anex a 
reverſion, (oc. fo. 191. be Vide, oc. 

If two joint-tenants be of a Leaſe for 21 years, and the 
letteth his part for certain years part of the term, the jj 
ture is ſevered, and ſurvivor holdeth nor place, for a term þ 
a ſmall number of years 15 as high an intereſt, as for m; 
more years. Hil. 18 Eliz. Com. Banco. 

If two joint-tenants make a Leaſe for life reſerving a re 
to one of them, the rent ſhall enure to them both, beca 
the reverſion remains in jointure, unleſs the reſervation he} 
Deed indenture, and then he onely to whom ir is reſers 


tb. (oc. 

And fo it is if ſuch a Leſlee for life ſhould ſurrender y 
one of them, it ſhall enure to-them both, for that they hy 
2 joint reverſion. Bur if the Leſſee grant his eſtate too 
of them, no part of it ſhall enure to his companion, | 
cauſe for the moity belonging to his companion, it is in 
in him to whom the grant is made, the reverſion to the othe 
in fee, 5 E.4- 4+ 38 H. 6. 24. b, 

2. Forntenants font leaſe pur vie remainder a ſon comp. inf 
ces & bon remainder de ſon moity & al on comp. 


| Sef. 303. 

If the jointure be ſevered at the rime of che death of hi 
that firſt deceaſed, the benefit of ſurvivor is deſtroyedfar 
ver, vide S. 291. 

Two joint-tenants in fee, and the one letteth his partt 
another for life of the Leſſor, and the Leffor dieth, font 
fay that his part ſhall ſurvive, 9c. for by his death the leak 
was determined ; and others hold the conttary, for thatz 
the time of his death the jointure was ſevered, for (o loiy 
as he lived the leaſe continued. And ſecondly, thac notwit 
ſtanding the a& of any one of the joint-tenants, there mu 
be equal benefit of ſurvivor, as to the freehold, Bur here 
the other joint-tenant had firſt died, there had been no bene 


ſhall have it. fo. 192. 4. que. 27 H. 8. 16.4. 7 E. 4. 25-vi 


of ſurvivor to the leſſor without queſtion, f.1 94. Vide & y 
[ls . 
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| 
SeF. 304, 30% 

If two joint-tenants be of 20 acres, and the one make a 

in4 Feoffment of his part in 18 acres, the other cannot releaſe 

his entire part, buy onely in two acres, for rhar the jointure 

js ſevered for the reſidue. 

Nota, upon a Releaſe that creates, or inlargeth an eſtate, 
or <nures by way of Mitrer le eftate, a rent may be reſerved, 
but not upon a releaſe that enureth by way of M7trer le drox, 
or which enures by way of Extinguiſhment, fol. 193. b.* 

A Of a releaſe enuring by way of Extinguiſhment made to 
ll the husband , the wife ſhall rake benefit, or to the wife the 
knsband fhall take benefir, But otherwiſe 1t 1s of a Releaſe 
_ enures by way of Mitter Þ eftate. * 16 E.4.3. b. 21.5. 
all 8. b. 
En aſcun caſe un releaſe vera de mitter tout le drent que zl que 
fert le releaſe ad celuy a que le releaſe 7 fait. Vide $.305. f.1 94.4, 

An ufurpation ſhall work a Remitter to one that hath a 

former Righr, F. N.B. 35. Right and Wrong cannot conſiſt 


together, 194+ 2+ 
Se. 307. 


Eten aſe caſe un releaſe vera per voydextinguiſment (F aydera 
le joyntenant a que le releaſe ne fuit fert, (9c. ſicome un home ſoit 
iſſeiſee, oF le diſſeiſor fert feoffment a 2. homes in fee, ſi le diſ- 
uy ſerſee releaſe per ſon fert a un des feofſees cel releaſe vera a am- 
bideux, (Fc. pur ceo que les feoffees ont eſtate per la ley ſcil. per 
feoffment oF nemy per tort fert a nulluy. (3c, © 

The reaſon of the diverſity between the difſeiſſors, and 
their feoffees, is for that the feoffees coming in by Title and 
Furchaſe, are intended in Law to have a Warranty (which 
ws much eſteemed in Law, and therefore leſt the War- 
oy ranty ſhould be avoided, the Releaſe ſhall enure to both the 
| ces in. favour of purchaſors, and'fo the right and benefir 

woy of every one ſaved. And therefore in ancient time if the 
erc'Yroftee of a difleiſor had continued in ſeifin quietly a year and 
Ky day, the entry of the difſeiſce had not been Lawfull upon 
' nid im, 20H, 3. Aff. 432 

Seay * H Set, 
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Sef. 311. 


Note, that in real a&ions, and in aRions al(o that are mixt 
«ith the perſonalry, Tenants in common ſhall ſever, becauſe 
they have ſeveral Frecholds, &c. Come i 2 tenants in commyn 
fant difſeiſees, ils dotent aver 2. Aſſ. pur ceo que tls fucront ſeiſee 
per ſeveral titles,&c. Vid. lif.1 95.6. Auterment eft de jointenant, 


Sef. 313. 
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Nuant a ſuer des ations que touchant le realty, » ſont diver 
Hes perenter parceners que ſont eins per divers diſcents (5 te- 
aants in cammen. Vide Seft, 241. 


P Sef. 314. 

Tf two Tenants in common be, and they grant a rent of 20; 
3er anmm out of their Land, the Grantee ſhall have two res 
of 20 $5. Pl. Com. Hill.and Grange's Caſe, 17 1. vide Se4.21g 

Bur if they ewo make a gift in tail, aLeaſe for life, 5 te 
ſerving 20 5. rent to them and their heirs, they ſhall havebit 
-one 20 s. for they ſhall have no more than themſelves reſerxed 
And albeit the reſeryation of rents ſeverable be in joint " 
Fet in reſpe& of the ſeveral rever{ions the law makes 
A ſeverance, fol. 197. 4. 

Lex:ſpeFat nature ordinem, vide Se&. 129. ty lex nemnen 
£0git ad vana ſeu inutilia, lib. 5. fol. 21. 

The law-wills that in every caſe where a man is wrond 
and endamaged, that he ſhall have remedy. 

Aliguid conceditur, ne injuria remaneret impunita quod dl 
non concederetur, 31 E. 3. 35. 3 E. 3.19. 4. 

Tenantsin common ſhall join in a Qu. zmp. becauſe the 6 
ſentation to the Advowſon is entire, 5.7.8. 33 H.6.11, 65 

10» | 

> Alſo Tenants in common of a Seigniory ſhall join in 1F* 
Writ of Right of Ward, and Raviſhmentof Ward fortie}© 
Þody, becauſe it 15 intire, 6 H. 4. 6, 9. 
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If two Tenants in common he of the Wardſhip of the bo- 
dy, and one doth raviſh the Ward, and the one Tenant in 
common releaſes to the Raviſher, this ſhall goe in benefit of 
the other Tenant in common, and he ſhall recover the whole, 
and the releaſe ſhall nor be any bar to him. And o it is if 
two Tenants in common be of an Advowſon, and they- bring 
F Os = and the one doth relcaſe, yet the other ſhall ſhew 
forth and recover the whole Preſentmenr. 

;Two'Tenants in common ſhall join in a Detinue of Char- 
ters, and if one be Nonſuit, the other ſhall recover. 

It is aid that Tenants in common ſhall join in a Warr. 
Charte, but ſever in Voucher, 18 E. 3. 55, 
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Se. 315. 

Item Tenants in common averont un attiom joint-tenement, of 
reequeront joint tenement lour damages, quant Þ ation eft en le 
ferfmnalty Co nemy en le realty, Cyc, | 

Note, a diverſity between a Chatrel 1n poſſeſſion, and a 
perſonal choſe in a&ion belonging unto them: As if ewo 
Tenants in common be of Land, and one doth a treſpaſs 
therein, of this a&ion they are joint-tenants, and the ſurvi- 
yor ſhall hold place, 22 H. 6. 12. S. 319, 320. 

But if two Tenants -in common be of goods, as of an 
horſe, (Fc. there if one die his Executor ſhall be Tenant in 
common with the ſurvivor, fol: 1 98. 4. 

If, tho. Tenants in comman. be of an Advyowſon, and # 
ſtrangerufurp,, ſo as the right is turned ro an ation, and they 
bring a Wrid of 2. imp. which concerns the realty, the ſix 
months: pas, and the one dicth, the Writ ſhall not abate, 
but the furyivor ſhall recover, otherwiſe there ſhould be no 
remedy to: redreſs this wrong. And {o it 1s of Coparceners, 
ad this-is one exception our of our Authours rule, 14 H.4. 
I2. 38E.3. 5. 37 H.6.9.b. toEL. Dyer 219. FAN. B.3g. Pl. 
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in 1} %";\Setgntcur Barkley's Caſe, - oo 

-Bur- jf...chree- Coparceners recover lahd and {damagts in 
Aflize of :Mordanc albeit the judgnient be joint, that 
ey (hall recover the land. and the damages, yer the dama- 
| H 2 LES 
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ges being acceſſory, though they be perſonal do in judg. 
ment of Law depend upon the Freehold, being the Prinq- 
pal, which'1s ſeveral. And though the words of the judg. 
ment be Joint, yet ſhall ir be taken for diſtributive : And 
therefore if two-of them die, the.entire damages do not 
farvive, bur the third ſhall have Execution according to he 
portion, and this 1s:another Exception, 14 E. 3. Executin 
75. 45 E. 3. 3-b. Bur ifall three had ſhewed —_— 
force of an Elegit, and two'of them had died, the third 

have had the whole by ſuryivor,nillthe whole damages be paid. 


See. 317, 318. 


En avowry pur rent tenants en common couvient ſever, cat 
# en le realty, come le Afſ. & ſupra. 


Tenants en common potent been faire partitzomenter eux ſilt wi 


”Y © 59 wo. my os ws 


Se. 321. 
Lou divers perſons ont chateux reals ou perfonals en comm, 
& pur divers Titles, fi lun de eux mor” ſes executors tienderat 


£7 occupier. ceo oveſque eux que ſurveſquont, (oc. 


LY 
_l * 


Sef. 322, 323. 

+ Albeir one Tenant in common take the whole profits, the 
Hther have no remedy in Law againft him”. for: the taking 
of iche whole profits. is no Eje&ment : but if he drive-ott 
of the land any of the Cartel of the other Tenant” in co 
mon , or not ſuffer him to enter and occupy the -land, thi 
15 an Eje&ment, &9'c. Whereupon he may have an Eje#. firms 
for the one moity, and recover damages for the entry, bit 
Rot for the mean profits, : fo. 199. b. - - , 6 
Note a diverſity between a&ions which concern Rigit 
and Intereſt '{ as of ' Eje# firme, 'Fjet.de gard, | quare od 
infr; Term, of a' Chattel real upon an expulſion or Eje® 
axcat)-and a&jons; concerning ithe bare. raking of the 
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firs rifing out of the Land, or doing of Treſpaſs upon the 
land, as here by the Examinations do appear, for the righe 
is ſeveral, and the taking of the profits in common, 2x E, 
4 11+22+ 22 H. 6. 50. 58. 10 H.7. 15. F.N.B.1l7. a. 

The ſecond diverfity is between Chattels reals thar are 
apportionable or ſeverable, as Leaſes for years, Wardſkip of 
Lands, Intereſt of Tenements by Elegit, Statute Merchant,. 
Staple , (Fc. of Lands and Tenements; and Chartels realz 
entire, as Wardſhip of the Body, and a Villain for years, 
(yc. for if one Tenant in common take away the Ward or: 
Villain, &c. the other hath no remedy by a&ton,, but he 
may take them again. 

Another diverfity is between Chattels reals and Chatre!s 
perſonals ; for 1f one Tenant in common take all the Char- 
tels perſonals, the other hath no remedy by a&tion, but he 

take them again. And herein the hke Lav is concern- 
ing Chatrels reals entire, and Chattels perſonals for this pur- 
poſe, But of Charrels entire, as of a Ship, Horſe, or any 
other entire Chattel rea] or perſonal, ro ſurvivor ſha!l be bc- 
tween them that hold them in common, 10 H,. 4. Treſpſ: 
178. 11 H. 443. 

And Tenants 1n common ſhall not join in an Xje& firms 
Fc. for thar ſuch a&ions concern the Right of Lands which 
we ſeveral. 21 E.4- 11, 12+ fo. 200. a; 

If two Tenants in common be of a Dove-houſe, and the 
one deſtroy the old Doves, whereby the flight is wholly loſt, 
the other Tenant in common ſhall have an a&ion of Treſpaſs, 
nd % cannot plead in Bar Tenancy in-common, 47 H. 3: 
22; 

And 6 it is if one Tenant in common, gyc. deſtroy all the 
Deer in a Park, Cc. 4 E. 2. Treſpaſs 233- 

\ And (© it is, 1f one Tenant in common carry away the 
Meer ſtones, &c. 1H. 5.1. 2 H. 5. 3- Andif two Tenants 
common be of a folding, and the one of them diſturb the 
to erect Hurdles, (3c. 13 E. 3. Treſpaſs 212. 18 H. 
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"If tive ſeveral owners of Houſes have a River in. com- 
H 3 mon, 
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mon, (Fc. if one of them corrupt the (Water) River, the 
piher ſha!l have an a&ion upon his Caſe, 13 H. 7. 26. 

If rwo Tenants in common or joint-tenants be of an houſe 
or Ml, and it fall in decay, and the one is willing to repaj 
the ſame, and the other will not, he that is willing 
have a Writ de reparatione fac. pro bono publico, F. N. B. 129, 

All choſe Books which affirm thar an a&ton of Account lj 
eth by one Tenant in common or joznt-tenant againſt another, 
muſt be intended, when the one maketh the other his Baylif, 
for otherwiſe never his Bayliff to render an Account 15 a good 
plea: F.N.B. 118.1. 10 H.1.16. 2 E.q. 25. Weſt.2. cap. 24 

Tf there be two Tenants in common of a Wood, Turbary, ( 
Piſcary, (9c. and one of them doth Waſte againſt the wilt o 
his companion, his companion ſhall haye an aRton of Waſte 
vide lib. fo. 200. b. 0 Nota. 

Some do hold that an a&ion of Waſte doth not lie upa i * 
the Statute W. c. 23. againſt Tenant in common, (4c. for & 
ſtroying the whole flight of Doves, 47 E.3. 22. $0 E.z. 3 


| Note, that one Tenant in common may infeoff his con-lſ 
panion, but not releaſe, becauſe the Frechold is ſererd p 
—_ may releaſe, but not infeoff, becauſe the Fres F 
old is joint: but Coparceners may both infeoff and relea, N 
becauſe their feifin to ſome intents 1s joint and to ſome ſerard is 
Se. 324 | = 

Nuant wn home voile merrer un feoffment fait a luy, ou undo 4 
en tail, ou leaſe pur vote d' aſcun terres, 0c. la il dirra par joel 


de quel feoffment, (5c. 1 furt ſeiſee, Cc. Mes lou un woile pled 
un leaſe ou grant fait a luy de chattel real ou perſonal, la il ding 
per force de quel zl futt poſſeſſe, Cyc. | 
When a man pleads a leaſe for life, &c. which paſſetht 
livery, he is not to plead an entry, for he js m actual (a 
by the livery 1t ſelf. Otherwiſe it 1s of a leaſe for years. ' 
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"Of Eſtates ſur Condition. 


: CHAP. V. 
all 

4 Of E [tates ſar Conaition; 
an 

ﬀ, Sef. 325. 


od 
by Onditro dicitay cum quod in caſum incert” qui prteſt tendere 
y E ad eſſe aut non eſſe confertur. we 
te I. Fat, i.e.upon a condition expreſſed by the 
Condic* party in legal terms of Law, 
eſt 2" 2+ Furts 1.6. Tacite created by Law, without a- 
ny words uſed by the party. 

Littleton ſubdivideth Condition in Deed, into Condition- 
precedent (of which it is ſaid, Condi” adimplerz debet, prinſ- 
gum ſequatur effe4 ) and Condition ſubſequent. | 

Again, of Condition in Deed, ſome be Affirmative and 
ſome Negative, and ſome in the Affirmative which 1mply a 
Negative, Some make the Eſtate whereunto they are an» 
nexed , voidable by Entry or Claim, and ſome make the 
Eſtate void 7pſo fafFo without entry, (5c. Allo of Condition 
In Deed, (ome be annexed to the rent reſerved our of the 
land, and fome to collateral as, gyc. ſome be ſingle, ſome 
In the conjun&ive, ſome in the disjun&rive, Mirror cap.2+8, 
bs. 17. fol, 101. b. \ 

Sur Condic' en fait &, ficome un home per fait indent. infcoffa 
u auter in fee render certarn rent, (4c. Here Littleton putteth 
one Example of fix ſeveral kinds of Condition: 1. Of a: 
*Condition * fingle, in Deed. 2: Of a-Condition ſubſe- 
Juent to the Eſtate. 3. Of a Condition annexed to the rent. 
nd 4. A Condition that defeateth, the Eſtate. 5. A Con- 
ton that defeateth nor the Eftare before entry. And 6. a- 
nadition in the Affirmative which implyeth a Negative 
8 dchind or unpaid implyeth a Negative) viz. not paid. 

H 4 Bendloes 
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Bendloes en Treſpaſs, © 5 Mar. Et en ceſt caſe ſi Ie rent ne ſoit yg, 
c 


The Land ts the proce debter, for the rent ifſueth out 
of the Land, and that is the place of demand, appointed by 
I aw, and the demand muſt ever be made at the moſt note 
r1ous place and the laſt time of demand of the rent is ſuch; 
convenient time, before the Sun-ſetting of the laſt day of 
payment,as the money may be numbred and received. 4o A 
11.49 Afſſ.s. 15 EL Dy.329. 1ib,4. Burrough's Cc. f.7 2. (oc. PL 
Com.70. and 172, Hill, and Grange's c. Lib.s. f.1 14. Wadesc. 
If arent be granted payable at a certain day, and if it he be. 
hind and demanded that the grantee ſhall diſtrain for it, n 
this caſe the grantee need not demand it at the day, but if te 
demand it at any time after, he ſhall diſtrain for it. Lzb.9. f.ak 
Maunde's caſe, Mic.40,41. EL. Stanly, Cc. Regularly it is tne 
thar he that entreth for a condition broken ſhall be ſeiſed 
t1is firſt eſtate, or of that eſtate which he had at the timed 
the eftare made, Yoc. 8 H.7. 7. b. 1. Limitation in reſpe 
napoflibility. 4 H. 6.2. Lib. 8. Fo. 43, Cc. Whittinghan\ 
Ce. $. He 75. 4. 
2. Limitation in reſpe& of neceſlity ; Fo.202. 4. Vide, 
3. In ſome caſes the Feoffor Hy his re-entry ſhall be nts 
former eſtate, bur nor 1n reſpe& of ſome collateral qualitis; 
235 if a Copihold Eſcheat, and the Lord make a feo 1 
Fee upon condition , and enter for the condition broket; 
for that the cuſtome or preſcription for the time is internp 
red, 
Lord and Tenant by Fealty and rent, the Lord is (e 
of his rent, and granteth his Se1gniory to another in Fee 
on condition, the Tenar'eattorn. and payeth his rent tot 
grantce, the condition is broken, the Lord diſtrains for 
rent and reſcous 1s made, he ſhall be in his former ell: 
and yet the former ſeifin ſhall not enable to have an Aſþ 
out a new ſeifin. 15 Aſi, 12. Tenant in tail, It. Feoff 
in Fee Sur. condition. 8 ZH. 7. 7. 3 
If Tenant for life ft. Feoffment, (4c. and ent. pur cond 
broken, the ſtate 15 reduced, bur the forfeiture 15 not pur 


43 4] 47+ 13 E:4- Se, 
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Se. 327. 


When the Feoffor is ſatisfied either by perception of the 
ts, or by payment, or tender and refuſal, or partly by 
the one, and partly by the other. Fo. 203, 
The Feoffor by his re-entry gaineth no eſtate of freehold 
but an Tntereſt by the agreement of the parties to take the 
ts in nature of a diſtreſs, 
- 'Tfaman make a Leaſe for life with a:reſervation of a rent, 
and ſuch a condition, if he enter for the condirion broken 
and take the profits of the Land Qzouſq. G4. he ſhall not have 
an ation of debt for the rent arere, be that the freehold of 
the Leflee doth continue ;:and therefore the book (to the 
contrary, 30 E.3. f.7.) 1s falſe printed, and the true caſe was 
of a Leaſe for years, 

Note a diverſity, viz. If a man make Aleas pur ans. reſcrve 
arent with a condition, that if the rent be behind, thar the 
lefſor ſhall re-enter and take the profits untill thereof he be 
aisfied, . there the profits ſhall be counted as parcel of the 
fatisfa&ion, and during the time that he (o taketh the profits 
he ſhall not have an a&1on of debt for the rent. Bur if the con- 
dition be that he ſhall take the profits untill the Feoftor be [a- 


| *hed,C9'c.” wichour ſaying thereof,z75c. There the profits ſhall 


be taken to be no part-of the fatisfa&ion, bur to haſten the 
leſſee to pay it. 27 H. 8. 4. And as Littleton here faith, thar 
untill he be ſatisfied, he ſhall take the profits in the mean 
time'to his own uſe. 31 Af. pl. 25. Vide le ſtatute de Morton. c. 


and c, 7, withour this word (iinde.) 


| Se. 329. | 
* Tf a man by Indenture letreth Lands for years, provided 
hays, and it is counted and agreed between the ſaid par- 
tles; that the leſſee ſhould not alien ; it was adjudged that 
this was a condition by force of the proviſo, and a Covenanc 
by force of the other words. V7.$.220. Dy. 22.3. f.13. 27 H. 
$.f.14-1 5. Scignior Cromwel's c. L1.2: f.71. Li.8.89. Franc. 
H 5 Un 
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Un Feoffment in Fee & fait rendition rent, &yc. Sur. conditin, 
&yc. en ceſt caſe leſtate del Feoffee & defeaſible, ſt be condition w 
fort performe, {yc. vide Sect. 325. 


SeF. 330. 

Fneſſe poteft donationis modus, conditin, froe cauſa. Scita quid 

Cut ) modus eft, (ſt _) cond!. ( quia) cauſa. 4 Mar. Dyer 1984, 

If a man grant an annuity pro una acra terre, this wordpn 

fheweth the cauſe of the grant, and therefore amounts to 
condition; for if the acre of land be evicted by an elder ty 

the annuity ſhall ceaſe, for ceſſante cauſa ceſſat effetus, 24 Ez, 


But if A. pro concilio impenſo make a Feoffment or a Let 
for life,of an acre, or pro una acra terre, (gc. Albeir he denieh 
counſel, or that the acre be evicted, yet A. ſhall not reente, 
for in this caſe there ought to be legal words of conditi 
or qualification, for the cauſe or conſideration ſhall not ail 
the fate of the Feoffee, and the reaſon of this diverſity, k 
chat the flate of the land is executed, and the annuity is ex 
cutory, fol. 204. a. vide, (Fc. 

If a man make a Feoffment in Fee, ad faciend. or faci 
or ea intentione or ad effettum, or ad propeſit. that the Feofke 
ſhall doe, or not doe ſuch an a&, none of theſe words mak 
the ſtate in the Land condxional, Hl. 18 Eliz, in Com. Ba 
Dyer 138. Pl. Com..142. d. (5 ft. 116. 2. c..34. It was adjudge 
H. 40 Eliz. Rot. 161, Browne, Cyc. That a Leaſe for yan 
was but a contra, which may begin by word, and by wail 
may be diflolved, PL Com. 142. Sometime in caſe of Land 
ec. (caſa ) ſhall make a condition; as if a woman give land 
to a man and his heirs, cauſa matrimonii prolocutt, as if ik | 
marry the man, or the man refuſe to marry her, ſhe luſh | 
have the land again to-her and to her heirs. Bur otherwiſetY , 
is if a man give lands to a woman, gc. For the man mayati 
ought to ask adviſe of learned counſel, 34 Aff 3. 5 H.-Y +1 

Nuod non licehit, to the leflee dare, wvendere, (yc. Sub pe 
forisjature, amounts ro make the Leaſe for years defealivy  ; 
ZE. 6. Dyer 6s, 66. 4 Mar. 139, ip c 
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Sea. 331, 332. 


Que dubttationis cauſa to ends inſeruntur, communem legem 
nn ledunt, OF expreſſio eorum que, oc. 

Mortgage, 1. &. mortuum vadium. Vivum vadium, \s, 

As if a man borrow 100 /. of another,and maketh an Eſtate 
of Lands unto him, uryill he hath received the ſaid ſum of 
the i{ſues and the —_ of the land, ſo as in this caſe, neither 
money nor land dieth or is loſt. 

Vroum autem dicitur vadium, quia nunquam muritur ex ali- - 


qua parte quod ex ſuts proventibus acquiratur. 
Se. 334» 


Feofſment # fait en mortgage, le feoffor mor devant le' jour de 
payment des dermers {oc $1 P heir del feoffor tender le mony al mes 
þ juur, Cy. Co le feoffee ceo refuſe, t5c. donques poit le heire enter 
en le terre, pur ceo que 71 ad intereſt de droit en le Condition, Gyc. * 

Et le feoffee en ceo caſe nad aſc* remedy daver le mony per le 
Common ley, Seft. 335. 

The Condition deſcends unto the heir, and therefore the 
Law that giveth him an intereſt in the Condition, giverh him . 
an ability ro gum itz and hereby the intent of the Con- 
dition 15 performed, -and the Feoftee doth receive no da- 
mage, (Fc. fol. 205. b. 

Executor or Adminiſtrator of the Mortgagor, or in 

default of them, the Ordinary may alfo tender, Se. 337. 
If the Condition annexed to lands, be poſſible at the ma- 
king of the Condition, and become impoſlible by rhe a& 
of God, yet the ſtate of the Feoffee, (5c. ſhall not be avoi- 
ded. Pl. Com.456. Wroth's Caſe. 14H.7.3. 15H.9.1. 145.43» 
But where a Condition of a Bond, Recognizance, (7c. 1s 
"Poſſible at the making of the Condition, and becomes im- 
peſhible by the a& of God, or of the Law, or of the Objigee, 
Oc. there the Obligation, Cc. is ſaved, and the reaſon of the 
diverſity, becauſe the ſtate of the land is execured, and ſerled 
ii 6 FN 
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In the Feoffee, and cannot be redeemed back again but by 
matter ſubſequent , vzz. the performance of the Condition, 
Bur the Bond,gyc. 1s a thing in a&ion,and executory, whereef 
no advantage can be taken, untill there be a default in the 
Obligor, 15 H. 7. 18. 9 EL 262. Dyer Li. $5. 22. Laughter, 
Caſe. 38 H. 6. 2. Brit. C. 36. f. 89, 99, 114, 130+ 

But 1f the condition of a Bond, gc. be impoſlible at the 
time of the making of the condition, the Obligation, 4; 
1s fingle. And fot 15 of a Feoffment in Fee with a condition 
ſubſequent, that 1s impoſlible, the ſtate of the Feofſee ; 
abſolute 3 but 1f the condition precedent be 1mpoſlible, ng 
ttate or intereſt ſhall grow thereupon, 14 MH. 8. 28. 10 H.q, 
22. 5s Eliz, Dyer 222. Pl. Com. 22. 272. Fuller's Caſe. fl, 
206. b. 

If 4. be bound to B, that F. S. ſhall marry 7. G. before ſuch 
a day, and before the day B. ry with Za. he ſhall never 
rake advantage of the Bond, for that he himſelf 1s the mea, 
that the condition could not be performed, 4 H. 7. 4. 30k 
8. Dyer 42. 

The Law diſtingujſheth between a Condition againſt Lay 
for the doing of any a& that is malum in ſe, and a Condita 
againſt Law, that 1s either repugnant to the State, or againſ 
ſome Maxime or Rule in Law: As 

1. If a man be bound upon Condition, That he ſhall kl 
F.S. the eſtate is abſolute, and the Condition void, 4 H.14 
Bur if a man make a Feoffment in Fee upon Condition, the 
che Feoffee ſhall kill F. S. the eſtate 1s abſolute , and the 
Condition void,- Pl. Com. 133. Browning's Cale. | 

2+ If a man make a Feoffment, gc. that he ſhall not alien 
(or thar the |'coffee ſhall nor take the profits, &5c. ) this Cit- 
«irion is repugnant and againſt Law. and the State of the 
Feoffee is avſolure, But 1f the Feoffee be bound, @9c. that 
he or his heirs ſhall. nor alien, this is good, for he notwitl- 
ſtanding alien 1f he will forfeit his Bond, g&yc. 20 Ed. 48. 
21 He. 7. 114..30. 27 H. 8, | 

Albeit a conventent time before Sun-ſet be the laſt time 
given to the Feoffor to tender, yer if he tender it to. the 


perſon 
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pats of the Morrgagee at any time of the payment, and 


refuſeth it, the Condition 15 ſaved for that time, Vide 


$. 29», 
Grardian in Socage may tender in the name of the heir, 


becauſe he hath an intereſt, &c. Vide S. 4o1. Hill. 28. EL. 
in Banco Reg. inter Watkins. 


If the Mortgagee accept of a ftrangers tender in the name 


of the Mortgager, 7c. this 1s good, (yc. 
Omnis ratthabitio retro trahitur , Cy mandato aquiparatuy , 
36 H.6. tit, Barre 166. 


Sef. 335. 

The Obligor tenders the money at the day, 9c. and the 
Obligee refuſeth the ſame, yer in an a&ton of Debt upon 
the Obligation, if the Defendant plead the tender, gc. he 
muſt alſo plead that he is yet ready to pay the money and 
tender the ſame in Court. But if the Plaintiff will not then 
receive it, bur take 1ſſue upon-the tender, and the ſame be 
found againſt him, he hath loſt the money for ever, 22 X.6. 
3% [ib.9. fol. 79. H. Peytoe's Caſe. 

And the reaſon wherefore the money is not loſt by the 
tender and refuſal, is not onely for that it is a duty and par- 
cl of the Obligation, bur alſo for that the Obligee hath re- 
medy by Law for the ſame. 

-—_ pecuma non liberat offerentem, 8 E, 2. tit. Aſſize, 
All. 289, 

When the Condition 1s collateral to the Obligation, a 
tender and refuſal is a perperual barre, 7 #:4.18. 5 Mar. 
Dyer 150. 21 E. 4+ 25. 31 Afſ. 25. Pl. Come. fol. 6. 

Obligor makes a leaſe and a releaſe to the Obligee, and his 
hers, this amounts in Law to a feoffment ; and albeit this be 
{Collateral Condition, yet it 15s well' performed. 

Cuna dicitur a cudendo, of Coining, (&#c. In French, Coin 
ſgnifieth a Corner. Some ſay that Coine dicitur 4 xoivts, i.e. 
Communis, quod fit omnibus rebus communis. Moneta dicitur 4 
monendo, not onely becauſe he that hath it, 1s to be warned 
provadently ro uſe 1t,. but alſo becauſe Nota iſa de authore 
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& valore admonet. lib. s. fol. 114. Wade's Caſe, /:b.9. fo, 
Pecunia dicitur 4 pecu. Omnes en. veterum druitie in ani 
bus conſiftebant, Ariſt. l. 5. Cc. 8. 
Nummus wo Ty vous quia lege fit non natura,. 9 Hen, g 
Stat. 2. Caþ. Fe 


—_ 


Sef. 336, O& 337- 


Note, he that hath intereſt in the Condition ot the one 
fide, or in the Land on the other, may tender, fol. 207; 4 
G& vide Se. 334. 

Auxi en caſe F Mortgage, fi nut jour de payment ſoit limit, 
te feoffor mor. &yc. dongques le temps de le tender eſt pas. 

Note divers diverfities. * 

1. Between a Feoffment in Fee with Condition forthe 
ment of a ſum of money, where no time 15 limited ;; andth 
Condition of a Bond, (5c. 21 E. 4. 38. b. 

2. Between a Condition of an Obligation, which concerts 
the doing of a tranſitory a& without limitation of any tins 
as payment of money, delivery of Charters, &c. for ther 
the Condition is to be performed preſently, 7. e. in convenient 
time ; and when by the Condition of the Obligation the at 
local, for there the Obligor hath time during his life to per 
form it, as to make a Feoffment, gc. 1f the Obligee doth no 
haſten the ſame by requeſt. 

3. In caſe where the Condition 1s local, when the conar- 
rence of the Obligor and the Obligee 1s requiſite) as in the 
ſaid caſe of the Feoffment) and when the Obligor may 
it inthe abſence of the Obligee,as to acknowledge ſatisfa&ion 
Court of King's Bench, for there he muft doe it in convenient 
time. 

4. Where the Condition concerneth a tranfirory or lodl 
a&, and is to be performed to the Feoffee or Obligee, and 
where it is to be performed to a ſtranger: As if A. be bound 
to B. to pay 10./.to C. A. tenders to C. and he refuſeth, tht 
Bond js forfeit. But jf the a& had been by the Condino 
to be made to the Obligee, or to any other for his _ 

render, 
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render, (9c. ſhall have the benefir, becauſe he himſelf is the 
: | eauſe thar the Condirion could not be performed, 22 E.4. 13. 
1H.7.14-b. 35H.8. Dyer 56. lib.s. fo.23. Lambe's c. *8E.4.14. 
s. Between a Condition of an Obligation and a Condt- 
tion upon a Feoffment, where the a& that is local is to be 
done to a ſtranger , and where to the Obligee or Feoffor 
» Þ himſelf: for the ſtranger ſhall be infeoffed as ſoon as con- 
yeniently may be, otherwiſe it is of the Feoffor, 4c. for the 
ne | privicy of the Condirion, 5c. 175.6. fo. 31. Boothie's Caſe, 1.2. 
4 fi. 79+ b. Seigntor Cromwel 's Caſe. 21 E. 4. 41» 2. 4. 3, 4 - 
4 E. 4+ 4+ b. 26 H. 8. 9. b. ; | 
6 5. When the Obligor or Feoffor 1s to-Infeoff a ſtranger as 
hath been ſaid, and when a ſtranger 15 to infeoff the Feoffee 
or Obligee : As if A. infeoff of black acre, upon Condi- 
non, that if C. infeoff B, of white acre, A. ſhall re-enter, C. 
rl hath time during his life, if B. doth nor haſten ir, G&yc. and 
of an Obligation, fo. 198. 6. ; 
mm 7- But in ſome caſes albeit the Condition be collateral, 
ine | and is to be performed to the Obltgee, aud no time limited, 
ref Jt in _reſpe& of the nature of the thing, the Obligor ſhall 
ient © not have time during his hfe to perform it. As if the Con- 
4; } dition of an Obligation be, To grant an Annuity to the 
per _ during his life , payable ar Eaſter ; this Annuity 
.ot be 
aut 
| the 
om 
20M 
nent 


granted before Eaſter, &c. Dyer 14 Eliz. 311. 
8. When the Obligor, Feoffor or Feoffee, or a ſtranger 
(Fc. is to doe a ſole a, as to go to Rome,Toc. they have time 
during life, (5c. 
The Executor, G&'c. may (when a man js limited) pay the 
money, vide S. 334- l. 5. f. 96, 97. Goodale's Cafe. 
If T infeoff one 1n Fee upon Condition to make a pifr in- 
tal to F. S. and he refuſeth it, and a tender and refuſal is 
lod & Bade, there the Feoffor ſhall not re-enter, for it was in- 
an} *nded , that the Feoffee ſhould have an eſtate 1n the land. 
zund | 4nd fo ir is if the Condition be, That the Feoffee ſhall 
the "% a rent charge to a ſiranger, 2 Edw. 4. Enter Conge» 


25, 
But otherwiſe it is if the Condition be to infeoff F. $. and 
his 
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his-heirs, and a tender and refuſal. is made, &c. 19 H.6.3 
When the Executors make a tender, and the Feoffee , 
fuſeth, albeit the heir (who hath a Title of Entry) be a third h 
perſon, yet is he no ſtranger, but he and the Executors al 
and privies in Law. Concerning goods and Chatrels, cithef; 
in poſſeſſion or in aftion, the Executor doth more aRually re 
preſent the perſon of the Teſtator z than the heir doth the per. 
ſon of the Anceſtor, For if aman bindeth himfelf, his Execy- 
= are bound, though they be not named, bur (o ir'isnot'd 
e heir, | 


if 


I 

ar 

d 

0 

['f 

2 

Set. 338, 339+ p 


En touts caſes de Condition de payment de certain ſum en gn 
touchant terres,79c. ſi lotal tender ſoit un ſoits refuſe, celuy que dit 
le tender mony + de ceo aſſouth Cy diſcharge pur touts temps apre; 
z.e. for ever to make any other tender, but if it were a 
before, though the Feoffor enter by force of the Condition, 
yet the debtor duty remaineth : As if A. borrow 1001.0 B, 
and afrer Mortgage Land to B. and he refuſe it, 4. mij 
enter, (Fc. and the Land js freed for ever of the Condition; 
but yet the debt may be recovered by ation, gc. Butif AN 4 
without any loan, debt or duty preceding, infeoft B, of lad 

it 
2 
21 


= > =, 


upon Condition for the payment of 100 /. to B. in naturedy} ; 
a graruity or gift; in that caſe if itender be made, andi 
_ B. hath no remedy therefore, fol. 209. b. Vide Ul 

C | 
The Agreement precedent doth guide the payment ſu-Wl g 
Fequenr, and the payment ought to be real, and nor infhen 
or appearance, 18 £. 4. 18. 19-H.6. $4. 20 E. 3. Ati o 
Pap. 70. my | & 

If the Condition upon Mortgage be, To pay to the Mort C; 
gagee or his heirs the money, (4c. and before the day of pay 
ment the Mortgagee dieth,: the Feoffee carmort pay the my D, 
ney to the Execurors;"@&c. for, In hoc caſu deſignatio uniusfÞ qu 
fone eſt excluſia alterizs, to expreſſum facit ceſſare tacitum, 'U me 
5. Cc. Dyer 2 Eliz. 181. 44 E. 3. 3. b. fo. | 2] 
If a man make a. Feoffment in Fee:upon Condition, = 
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\. Wſjf the Feoffor pay to the Feoffee his heirs or aſſigns 20 L. 
© tyofore ſuch a Feaſt, and before the Feaſt the Feoftee maketh 

his Executors, and djeth, the Feoffor ought to pay the mo- 
 alo ney to the heir, and not to the Eecutors, for the Executors 
mey in this caſe are no Aſſignees in Law. And the Feoffee hath 
yIsF 15 eftate in the Land which he may affign over, and where 
Pry there may be Aſſignees in Deed, the Law ſhall never ſeek 
cy out, or appoint any Aſſigns in Law, 27 H. 8. 2. 4 Mar. 140. 
ta 4. M. 2:3, 24+» El. in Curia Wardorum inter Randall 8& Browne, 

2 El. Dyer 181. Pl. Com. Chapman's Cale. 186. 188. 17 Afſ. 

Pl 


Sef. 340» 


Comment aſcun. ont dit que le feoffor © tenus de tender, (5c. ſur 
la terre tenus in Mortgage, pur ceo que le condition & dependant 
ſur le terre, uncore ceo ne prove que le feaſans de le condition deſte 
ferforme, covient erre fait ſur la terre, (oc. CF leſtate de la ter» 
my re dependant ſur la condition, (oc. 

'F The money is a ſum in groſs and collateral to the Title of 
theLand, and the Feoffor- muſt tender the money to the per- 
fon of the Feoffee, and it is not ſafficient for him to-tender 
it upon the Land, 8 A. 4. 4. & 14. 11 H. 4 62. 17 Afſ. p. 2, 
2 oo OP 74+ 16 El. Dyer 327. bl. 4 fo 73+ Borough's C. 
TE. 4.6. | 

4 ——_ it is of a rent that iſſueth out of the Land, 

+ 4» 2 

But a Corporal ſervice is iſſuing out of Land, as Homage, 
(Fc, muſt be done to the perſon of the Lord, 21 Af. 3. 7E. 
+4 21 E, 4» 17. 19 El. Dy. 354. lib. 8. fo. 92. France's 

© 


If 4. be bound to B. with condition that C. ſhall infeoff 
D. on ſuch a day, C. muſt give notice to D. thereof and re- 
queſt him ro be on the Land at the day to receive the Feoff- 
ment, and he is bound to (eek D. and to give him norice,, 
: E, 4 3 & 4» 
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 Sef. 341, 342 it | 

Eſt diverſity quant al tender de le rent que & i(ſuant hors de j* 
terre, (5 del tender davert ſum en groſſe que nem pas iſſuant,ty 
If the Condicion be broken for non-payment of the rer 
yet if the Feoffor bringeth an Aſſize for rent due at tha 
time, he ſhall never enter, gc. becauſe he affirmeth the rey 
to have a continuance, and thereby waveth the Conditic au! 
And © ir is if the rent had a clauſe of diſtrefs, (9c. and chet® 
Feoffor had diftrained for the rent, for non-payment where.6©© 
of the Condition was broken, he ſhould never enter for theſ\? 
Condition broken, bur he may receive that rent, and acqui - 
off 

lþ 


the ſame, and yet enter, (9c. Bur if he accept a rent duex 
a day after, he ſhall not enter, &c. becauſe he th 
affirmeth the leaſe to have a continuance, 14 Aſſ.11. 45 Aſs 
6 H. 7. 3, Pl. Com.133. 22 H.6. 57. 

It will be a good and ſure thing, to ſer down in Conveyan- 
ces every thing in certainty and particularity; and not totruſ 
onely to a Preſident, withour advice of learned and welle 
perienced men. For as the rule is concerning the ſtare 
2 man's body, Nullum medicamentum eſt idem omnibus ; (oin 
the ſtate and aſſurance of a man's Lands, Nallkun exemplun 
eſt idems omnibus, fo. 212. 6. 


Sea. 343, 344* 


Lou le lieu de payment eft limzt, Ie feoffee nem oblig. de recent 
le payment en nul auter lieu, &yc. Mes encore ſtil receivft, (: 
ceo eft aſſets bone, tyc. 

The place is but a circumſtance, vc. 

Nota diverſit. 1. When the Condition is for payment 
money, there if the Feoffee or Obligee accept an horſe, 5% 
in ſatisfa&ion, this 1s good ; bur if rhe Condition were for 
the delivery ef a horſe, gc. albeit the Obligee, gFc. _ 
money, &c, for the horſe, gc. it is no performance of 
Condition. The like law is if the Condition be to acknow- 
ledge a Recognizance of 20 |, if the Obligee. or Fel 
accept | 
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\&rcept twenty pound in ſatisfa&ion of the Condition it is 
x {ufficient in Law, &c. And (© it 1s of all other collateral 
mnditions, 3 H. 7. 4. b. 11H.7. 20, 21. 19E-4-1. b. 22 E.4s 
Lg. f. 78. 12 H. 4 23: 
2. When the money 15 to be paid toa ſtranger there if the 
ranger accept an horſe, or any collateral thing in ſarisfa&t- 


AG ; 
ret 


fa of the money, ir is no performance of the Condition, be- 
tia danſe the Condition is ſtriRly to be performed in thar caſe, 
| che 


But if the Condition be, that a ſtranger ſhall pay to the Obli- 
ee, tc. a ſum of money, there the Obljgee (being parry,C5c. 
may receive a horſe,Cyc. in ſatisfaction. 1.5. f.17. PrimeP's c. 
Nui Wide 4H.7. 4. Dyer 35H.8. 56. 27H.8.1. If the Obligor or 
ez (1efor pay a leſs Sum either before the day, or ar another 

than is limited by the Condition, and the Obhgee® or Fe- 
F, har receiveth ir, this is a good ſatisfaftion. Vide 

(212.6, 


Se. 345+ 


eff] Vn annual rent reſerve al eftranger, > ſum. engroſſe. 
This reſervation 1s meerly void, 1.8. fol.70, 7t. words in a 
ln | Condition ſhall be taken our of their proper ſenſe, ut res magis 
= quam pereat. 6 E.2, entr. Cong. $5. recipere. 8 Afſ. 34- 
eres — 
| But if A. be ſeiſed of certain Lands, and A. and B. join 
na Feoffment jn fee reſerving a rent to them hoth, and their 
we (bcirs, and the Feoffce grant thar it ſhall be lawfull for them 
* and chejr heirs to diſtrain for the rent, this ts a good grant 
of arent to them both, becauſe he is party to the Deed, and 
the clauſe of diſtreſs is a grant of the rent to A. and B. but 
If B.had been a ſtranger to the Deed,then B.had taken nothing, 


and upon this diverfity are all the Books which prima facze 
to vary reconciled. 138, Af.38 1. 26.8.2. 31Afſp. 31» 
arg. a atviſione eft fortiſſmum in lege. Set, 381. 


LESITTP t SeF. 346, 7c. 
Nita 2. choſes, 1. nul rent ( que properment + dit rent ) poit 
| eftr. 


SRETHSESRS 2, 
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eſtr. reſerve ſur aſc” Fenffment, done, ou leaſe, forſque tanth 
ment al Feoffor, donor, (xc. ou a tour heires. 2. Null emer, 
reenter ( que + tout un_) poit eftre reſerve, ne done a aſc" perſulk 
forſque, Gy. al Feoffor, (7c. Littletons meaning 1s, that eichd 
the Feoffor, 0c. may reſerve the rent to himſelf onely, org, 
himſelf and his heirs. Fo. 213. b. | 

If a man make a Feoffment 1n Fee, reſerve a rent to himafh, 
his hejrs, it is good te him for term of his life, and voidih 
his heir. /. 5. fo. 111. Malbrie's Caſe. 

If rwo joint-tenants without a Deed indenture make ale 
for life reſerving a rent to one of them, 1t ſhall enure to the 
both, in reſpe& of the joint reverſion, and ſo it 1s of a ſurre 
der, (Fc. 5 E. 4. 4. a. 29 H. 8. 16. S. 58. ; 

But if. Tenant for life, and he in the reverfion join in 
Leafe for life, or a gift in Tail by Deed reſerving a rent, t 
ſhall enure, to the Tenant for life onely, during his life, al 
afrer to him in the reverſion, for every one grants that whidF;, 
he may lawfully grant, 24. 36 QF 37 El. in Banco R, 

Se. 347- 

Nothing in ation, entry or re-entry can be granted c m4 
for avoiding of maintenance, -\5 qr of right, and | 
ring up of ſuits. No ſtranger ſhall take advantage of a cov, 
dition that requireth a re-entry. , 1.7. 

But of limitations it is otherwiſe. As if a man makeatk 
Nuouſq; i. e. untill F.S. come frem Rome, the Leſſor grant! 
reverſion over to a ſtranger, F. S. comes from Rome, the gri 
tee ſhall enter, becauſe the eſtate by the expreſs imitati 
was determined, Pl. Com.27> F.N. B.201t. 10. f0:36: » 
Portingtons Caſe. 

2. Another diverſity is, between a condition annexed wh, 
a freehold, and condition annexed to a. Leaſe for yeavſh 
for a Leaſe for years may begin, or end withour ceremony 
bur an eſtate of freehold cannot, (9c. And of a void , 
an eſtranger may take benefit, but not of a voidable eſtate ij 
Entry. 10 Aﬀſ. ph 24+ Ph. Com. 35. 11-45 7+. 17+. 


Dip 
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3 Diverfity between a reſervation of a rent, and a re-en- 
; for a rent cannot be reſerved to the heir of the feof- 
e1/S$, bur the heir may take advantage of a Condition which 
de Feoffor could never doe; as if F. infeoff another of an 
re of ground, upon Condition, that if mine heir pay to the 
offee, (Fc. twenty ſhillings, that he and his heirs ſhall re- 
Wnter, this condition 1s good,@c. for he is privy in bloud, and 
all njoy the Iand as heir to me. P/.313; Scho. 15 E. 4.14. 4. 
| and if a man have a Leaſe for years, and demiſe, or grant 
he ſame upon condition, (9c. and die, his Executors or Ad- 
Wninjſtrators ſhall enter-for the condition broken, for they are 
*rcivy in right, and repreſent the perſon of the dead: Vide 
2 H.q. 18.4. fo. 214. b. (oc. 
If Cefty que uſe had made a leaſe for years, (Fc. upon con- 
tion, the Feoffees ſhould nor enter for the Condirion bro- 
Wien, for they are privy 1n eſtate, bur not privy in bloud, 
luc 0H, 8, Io ; ; 
Diverſity is in caſe of a Leafe for years, where the con- 
dinon is that the Leaſe ſhall ceaſe or be void, and where the 
nadition is that the leſſor ſhall re-enter, for there the gran- 
teas Littleton faith, ſhall never rake benefit of the condition: 
And note that where the eſtate or Leaſe 1s iro faFo void, by 
"te condition or limitation, no acceptance of the rent after 
OMB make it to have a continuance: otherwiſe it is of an e- 
te or Leaſe voidable by ennry Pl, 135. Browning's Cale. 
+ Diverſity between condition 1h Deed, and condition 
W, 


Asif a man make a Leaſe for life, there is a condition in 
7 annexed unto 1t, that if the lefſee doth make a preater 
"Fate, (4c. that then the Leſſor may enter of this and the like 
 , liton in law, which do give an entry to the Leſſor, the 
lefor himſelf and his heirs ſhall not onely take benefit of ir, 
out alſo his Aſſignee and the Lord by eſchear, cvery one for 
- Fe condition 1n Law broken, in their own time. 
"F '6. Diverſity is between the judgment of the common 
* Raw, {and the Law at this day by force of the Statute of 22. 
1 6:ca, 34 for by the Commonlaw no grantee, .or Aſſignee 


LIL 
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of a reverſion could take advantage of a re-entry by force of 
a Condition. But now by the ſaid Statute, it is otherwiſe, B 
which a& it 1s provided, that as well every perſon whic 
ſhall have any grant of the King of any reverſion, (9c. of 

Lands, G&c. which pertained to Monaſteries, Cc. as allo all 0. if 
ther perſons being Grantees or Aſſignees, (Fc. to or by mu 
other perſon or perſons, and their heirs, executors, ſucceſſion 
and Aſſignees, ſhall have like advantage againſt the Leſſee I 
&c. by entry for non-payment of the rent, or for doing of Cor 
waſte,or other forfciture, gc. as the ſaid Lefſors, or Grantor Lef 
themſelves ought or might have had. 26 ZH. 6. tit. entre 
COnge. 49. X F : þ , tior 

Upon this a& divers judgments,Cc. have been given,which 
are neceſlary to be known, 

I» That the ſaid Starute 1s general, that the grantee of th D 
reverſion of every common perſon, as well as of the King uk 
ſhall take advantage of Condition. Pl. 175. 76. Hill, and 4 
Grange's cale M. 1o and 11 Elx. 180, Dyer. * Mt 
_..2. Thar the Srarure dorh extend to grants made by the ſuc. ſy; 
ceſſars of the King, albeit the King be onely named in the | 
Act. , ? 

3+ That where the ſtatute ſpeaketh of Leſſees, that the, 
ſame -doth not extend to gifts in Tail. 14 E/. Dyer 30% 
Winter's caſe, 

4+ That where the Statute ſpeaks of Grantees and Afly Y;.1. 
nees of the reverſion, that an Aſſignee of parr-of rhe{eſtae, Uz.. 
of the reverſion may take advantage of the Condition. As o 
Leffees for life be, gc. and the reverfion'is-granted for lik, ſj... 
(gc. So if Leflee for years be, 74c.- and the reverſion, tht 
Grantee for years ſhall take benefit of the Condition 10 &-Y; 
ſpe of this word . execution) in the AR. Pl.69, Kidnelifs 
caſe, 7 E. 3. 54+ and Vide Dyer 309. i ''$ 

5+ That a Grantee of part of the reverſion ſhall not taktÞ;n.; 
advantage, (Fc. As if, the Leaſe be of three Acres, 'reſervingaſy;. « 
rent, upon Condition, and the reverſion is granted of wo 
Acres, the rent ſhall be apportioned by the a& of the partityſh1... 
but the Conditions deficoyed, for that it is entire, and 
| gan) 
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cainſt common right. /1b. 5. fol. 54. Knight's Caſe, Winter's 


Caſc, (Fe . » . 

6. That in the King's Caſe, the Condition, gyc. is not de- 
ſtroyed, Wc. £4 : 

9. By a&tin Law a Condition may be apportioned in the 
T caſe of a common perſon, as 1f a Leaſe for years be made of 
two acres, one Burrough Engliſh, and the other at the Com- 
| monlaw, and the lefſor having iflue two ſons dieth, each of 
them ſhall enter for the Condition broken, and likewiſe a 
Condition ſhall be apportioned by the a& and wrong of the 
ELeflce, as in the Chap. of Rents. /.4.f 120. Dumper's Caſe. 

'l 8. If a Leaſe for life be made, reſerving a rent upon Condi- 
tion,(c. the Leſſor levies a fine of the reverſion,he is Grantee 
Yor Aflignee of the reverſion, but without atturnment he ſhall 
not take advantage of the Condition. P. 20. EL in Com. Ba. 
Y Dake's Caſe, /7h.5. 112. b. Malbrie's Caſe. 
| 9. Diverſity between a Condition that is cumpulſory, and 
2 power of a revocation that is voluntary: for a man thar 
hath a power of revocation, may by his own a& extinguiſh 
| his power, (9c. in part, as by levying of a Fine of part, and 
Ky yet the power ſhall remain for the reſidue, becauſe it is in 
- nature of a limitation, and not of a Condition. P. 39g. ELL 
FI and 40, 41 H. Earl of Salisburies caſe in Court of Wards, 
* B14 EL. Dy. 39, 

10. If the Leſſor bargain and ell the reverſion by Deed 
denture and inroll. the Bargainee 1s not in the Per. by the 
bargainor, and yet he is an Aſſignee within the Statute. 

$0 if the Leſſor grant the reverfion in Fee, to the uſe of 
Land his heirs, A. 1s a ſufficient Aſſignee, gc. becauſe he 
wnes in by the a& and limiration of the party, albeit he is 
the Poſt, and the words of the Statute be To, or By, and 
be Aſſignee to him, although they be not by him : but 
> as come in meerly by a& 1n Law, as the Lord of the 
TY the Lord by Eſcheat, (9c. ſhall not rake benefit of 

tatute. 
| 11+ If che Leſſor bargain and ell the reverſion, &c. Or 
e a Feoffment in Fee, aad the Leflee re-enter, the gran- 
- ce 
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tee, or Feoffee ſhall nor take advantage,gyc. Without making 
notice to the Leſſee, /. 8. f. 92. France's Caſe. 
And 21.albeir the whole words of the Statute be for non. 
payment of the rent, or for doing of Waſte,Cc. yet the Gray 
tees and Aſſignees ſhall not rake benefit of every Forfeiture 
Cc. but onely of ſuch conditions as either are incident tothe 
reverſion as rent, or for the benefit of the State, as for no: 
doing of Waſte, for keeping the houſes in repair, for mak: 
ing of fences, ſcouring of ditches, for preſerving of woods 
5c. and not for payment of any ſum in groſs delivery of 
wood, (Fc. 
- $o as other Forfeiture , ſhall be taken for other Fork. 
tures, like to thoſe examples which were there pur, (uz) 
of payment of rent, and not doing of Waſte, which are fr 
the benefit of the reverſion, Dyer 309. 


, See, 248, 349. 
Seign. 0 Tenant, C9 le tenant ft. leaſe pur vierend rent, 
ts apres il mor. ſans heire, (yc. Note, that the Lord by Ec 
ſhall diftrain for the rent, and yet the rent was reſerved 
the leſſor and his heirs, but borh Aſſignees in Deed, and 
fignee in Law ſhall have the rent, becauſe the rent beingre 
{erved of inheritance to him and his heirs, 1s incident to 
reverſion, &'c. The Guardian, Q9c. ſhall in the right of 
heir take benefit of a Condition, by entry or re-enter, 
Commonlaw, '21 H. 9. 18. 174.20. 18 Af. pl. 18. lib.1.f 
Earl of Bedford's Caſe, otherwiſe it is of Aſſignees. 
Siterre ſoit grant a un home pur 2. ans ſur cgnditzon que ſil 
rort al grantor deins les'2. ans 10 l. donques z1 averoit Fee, 
St livery de ſein. ſoit fait en ce caſe, donques le grantee quit 
franbtenement Co le Fec. ſur m. le condition. * 
Note, Firſt, A condition precedent. 2. A cond! 
which createth an eſtate may be made by parol without 
3- Livery, (5c. in this caſe muſt be made before the leſſee 
rr; for after his entry livery made to him that is in poſſ: 
is- void. 4. Tf no livery be made, no Fee Simple doth 
5. Ir ts 1nconyentent that the Fee ſhould paſs withoit 
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very, &Fc. 6. Argumentum ab inconvenient?, is forcible in law: 


vide Set. 60. fo 216: 4s 


Se. 350, 
Si terre ſoit grant a un home pur terme de 6 ans, ſur condition 


que ſil paya al grantor deins les 2. primer ans 40 M. que adonque 


{| avant fee, ou auterment forſque pur les 5 ans, (F livery eſt fait 
doc. per force del grant, ore 11 ad fee ſimple condition, Cc. Many 
are of opinion againſt Littleton in this caſe, and their reaſon 
is, becauſe the Fee ſimple 1s ro commence upon a condition 
promos » and therefore cannos paſs untill the condition 

gufrmes, And that Littleton here of a Condition pre- 
cedent , doth (before performance) make ir ſubſequent; 
and they avouch many Authorities, as 31 E. 1. Feoffment s 
(& Faits 119. 12 E.2. Voucher 265. 7 E.3. 10. Ph. Com.272., 
Saje's Caſe. 44 E. 3. Attaint 22. 43 Afſ. p-41. 10E-3. 39,40. 
10A. 15 Aﬀſ. 161, PI Com. 135. Browning's Caſe. 6 R, 2. 
tits guid juris clamat, 20. And generally the Books are cited 
that make a diverſity between a condition precedent and a 
condition ſubſequent, 15 H. 7. I. 4. 14 H. 8. 18. 20, 3H.6, 
6. b, And laſtly they cite Dyer 10 Al, 281. and in Say and 
Fuller's Caſe. -P1.252. the opinions of Dyer and Brown, vide 
bh, fol. 217. 4. 

Notwirhſtanding all this, there are thoſe that defend the 
opinion of Littleton , both by Reaſon and Authority, B 
Reaſon, for that by the Rule of Law, a Livery of Scifin mu 
pals a preſent Freehold, and cannot give a Freehold 7n fir 
tro. 2, It cannot ſtand with Reaſon, that a Freehold ſhould 
remain in che leflor, againſt his own Livery of Seiſin, ſeeing 
there is a perſon able to take 1r. A Livery of Seifia cannor 
expeQ, 

And they ſay farther, Thar ſeeing all the Books aforeſaid 
prove that ſuch a Condition 1s good , and that the Livery 
made to the leſſee 1s effe&ual, by conſequence the Freehold 
and Inheritance muſt paſs preſently, or not art all; and it is 
Bot rare, fay they, in our Books, that words ſhall be rranſpo- 
&d and marſhalled, fo as the Feofiment or Grant may take 
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effet, Pl. 171. Hill, and Grange's Caſe, 10-E1:3. 1th, 8, fo.qg, 
Seigntor _—_— Caſe. Pl. 487. NichoPs Cale. ; 

And further they take a diverſity in this Caſe between x 
leaſe for life, and, a leaſe for years. For in this caſe of a 
leaſe for life with ſuch a condition, to have Fee, they agree 
that the Fee ſimple paſſeth not before the performance of the 
Cond'tion,, for that the Livery may preſently work upon 
the Frechold.: Burt otherwiſe 1t is in caſe\ of a Leaſe for 

CATS 

Alſo they take a diverfiry between Inheritances that lie in 
grant, and that he in livefy, f. 217. 6. 

They alſo make ſeveral Anſwers to the Authority before 
cited: for as tothe caſe in 31 E, 1. they ſay, That either 
che caſe 1s miireported, or elſe the Law is againſt the judy 

ent: 

For the caſe is but this, That a man make a leaſe of a Mz 
nor to B. for 20 years, and after the twenty years B. ſhall hold 
the Manor to him and his heirs by 12 /. rent, and (as it muſt 
be intended) maketh Livery of Scifin ; in this caſe 1t 1s clear 
{fy they) thar B. hath a Fee {imple maintenant, for theres 
no Condition precedent, (5c. 

As for the caſe 1n 12 E. 2. the cafe is, That F. de. M. made 
a Charter to F. de Burford of Fee ſimple, and the ſame dayit 


was covenanted between them, That F. de B. ſhould hol | | 
the ſame Tenements for 8 years, and it he did not payioÞ r 
Narks at the end of the term, that the Land ſhall remanwY 1 
'F. de B. and his heirs. In which caſe ſay rhey, there 8 ar-I t| 
pugnancy, Cc. for the Covenant being made after the Cha 3 


ter, could neither alter the abſolute Charter , nor upon 1 
Condition precedent glve him a Fee fimple that had a Fe xc 
before, th 
To all the other Books, wrz. 5 E. 3. &5c. they ſay, that} th 
ing rightly underſtood, they are good Law, for in ſomedÞ A 
thoſe Books, as in 10 E, 3. 1c Af. Go. it appearcrth, 1htY re 
there was a Charter made in ſurety of the Term, which By Cj 
they muſt be intended thus, viz. A man maketh a leaſe for 
4ears, the leſſee enters, and the leflor makes a Charter r + 
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leſſee, and thereby doth grant unto him, that 1f he pay unto 
the - 1co Mark during the term, That then he ſhall have 
fee, (Fc. 

In this caſe, ſay they, there need no livery ſcifin, but doth 
enure as an Executory grant by encreaſing of the ſtate, and 
the Fee ſimple pafſeth not before the Condition performed, 
Pl, 487. NichoPs Caſe. And therefore Littleton warily putcerh 
his caſe made all at one time by one Conveyance, and a Li- 
ycry made thereupon. 

And this diverſity (fay they) is proved by Books, 10 E, 3+ 
$4. 32 E. 3. Garr. 30. 43 E.3. 35. 20 Af. Pl. 20, 

And they add, that Lzttleton had ſeen and Conſidered of 
the ſaid Books, and hath ſer down his Opinion, &c. Fol. 
118. 4. 

Benigne leftoy utere tuo judicio, nihil enim impedio. Conditis 
beneficialis que jtatum conſtruit benigne ſecundum werbor* in- 
tentionem of interpretanda , odionſa autem que ſtatum deſtruit 
ſtrife fecundum wverborum proprietatem eſt accipienda, Lib. 8. 
fol. 90. Frances Caſe. 

Note, a precedent Condition to increaſe an eſtate muſt 
+ and 1f 1t become impoſlivle, no eſtate ſhall 

& 

. Regularly when any man will take advantage of a Cont» 
dition, if he may enter, he muſt enrer, and whehtz he can- 
not enter, he muſt make a claim, becauſe a Freehold and 
Inheritance ſhalt nor ceaſe without entry or claim, and alſo 
the Feoffor or Grantor may wave the condition, Pl. 133. be 
Browning. 

If a man bargain and fell Jand by Deed indented and in- 
rolled, wich a proviſo, That 1f the Bargainor pay, (5c. thr 
then the ſtare thal ceaſe and be void, he payerh the money, 
the ſtate is not reveſted in the Bargainor before a re-entry. 
An1 (o it is if a bargain and fale be made of a reverſion , 
reminder, advowſon, rent common,77c. [.2. f.go. Sir Hugh 
Cholmley's Caſe, fo. 218; vide (5 nota. 

But che ſaid Rule hath divers Exceptions : | 

1. Ia this preſent caſe of Lireleron, for thar he ca2 make 

| I 2 ng 
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mo-entry, -he ſhall not be driven to make any claim to there. 
verſion, for ſeeing by conſtrution the Freehold and Inhe- 
xitatice pafſerh maintenant out of the leſſor : by the like con- 
ſtruction the Freehold and Inheritance by the defaulr of the 
Jeflee ſhall be reveſted in the leflor without entry or claim, 
. 1. f- 174. Dig's Caſe, 20 E. 4. 19. 20 H.7. 4b. 

2. If I gram a rent charge 1n fee out of my Land upon 
condition RE the condition be broken, the rent ſhall be 
£xin&, (5c. ; : 

3. If a man make a Feofiment unto me in fee upon con- 
difon that I ſhall pay unto him 20 /. at ſuch a day,g9c. before 
the day I let unto him the land for years, reſerving a rent, 
and after fail of payment, the feaftee ſhall retain the land, 
t5c. and the rent 15 extin&, (gc. for that the feoffor could 
not enter, (9c. for he himſelf was in poſſeſſion, and the con- 
dition being collateral, is not ſuſpended by the leaſe : other. 
wiſe 'tt is of rent reſerved, 

If a man make a leaſe for 4o years, and the leſſor grant 
the reverſion to the leflee upon condition , and after the 
condition is broken , the term was abſolutely ſurrendred, 
And the diverſity 1s when the leflor grants the reverſion to 
the lefice upon condition, and when the leſſee grants or fur- 
renders his eſtate to the leflor, for a condition annexed toa 
ſurrender, may reveſt the particular eſtate, becauſe the fur 
render is conditional. Bur when the leffor grants the rever- 
djon to the leſſee upon condition, there the condition is at- 
nexcd to the reyerſion, and the ſurrender abſolute, 7 E. 4-24 
14. E.q. 6. 45E.3- 8E.2. Aſ.395. A Guardian in Chivalry 
=_ a —_— of the Infant, &yc. $0 E. 3. 27. Vide lh 
0. 218. D. 

Ou le feoffor port Joialment enter pur le condition enfreint, 6 
1a i] nad franktenement _— ſon entry, (9c. S. 351» 

Sect. 352. 

Tt 1s neceflary when a day is limited, to add to the cot- 
dition that rhe Feoffee or his heirs do perform the condit- 
on; bur when no time is limited , then the Feoffee at his 
ecril muſt perform the condition during his life (ahhunp 

Deſe 
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there be no requeſt made) or elſe the Feoffor or his heirs 
may re-enter, And when the Feoffee is to give the land to 
the Feoffor and his wife in Tail before Michaelmas, (oc. and 
if the Feoftee die before the day, the ſtate of the heir of the 
Feoffee ſhall be abſolute, 15 H. 7:13. 33 H. 6. 25, 27. 9 Eb 
Dy. 262. Pl. 456. lib. 2. f. 79. Seignior Cromwel's Caſe. 

If a man make a Feotfment in fee upon condition thar 
the feoffee ſhall make a g1ft 1n Tail to rhe Feoftor, the re- 
mainder to a ſtranger in fee, there the Feoffee harh time du- 
ring his life, becauſe the Feoffor who is party and privy tathe 
condition, 1s to make the firſt eſtate. Bur if the condinon 
were to make a gift in Tail to a ſtranger, the remainder to the 
Feoffor in fee, there the Feoflee ought to do it in convent- 
ent time, for that the ſtranger is not privy ro the condition, 
and he ought to have the profits preſently. 

A condition that 1s to create an eſtate, 1s to be perfor- 
med, by conſtru&tionh of Law, as near the condition as may be, 
and according to the intent of the condnion. albeit the let- 
ter, (Fc. cannot be performed. But otherwiſe it is of a con- 
dirion that deſtroyeth an eſtate, for that is to be taken 
ſinaly, unleſs it be 1n certain fpecial Caſes, &c. As )f aman 
mortgage his Iand to W. upon condition, that if the Mort- 
gagor and F.S. pay 20 s. at ſuch a day ro the Mortgagee,thar 
then he ſhall re-enter , the Mortgagor dieth before the day 
7. S. pay the money to the Mortgagee, this 1s a good perfor- 
mance of the condition. But if a man make a leaſe ro rwo 
for years, with a proviſo, 1f the leſſees die during the term, 
the leflor ſhall re-enter, one leſſee alien his part and die, the 
kflor cannot re-enter, but the Aſſignee ſhall enjoy the term 
folong as the ſurvivor liveth, becauſe the leaſe by the proviſe 
| not to ceaſe till both be dead, 3o H. 8. Condition. Br. 190s 
33 H.8. Jointenants. Br. 62. 
 Notea diverfity, when the Feoffee dieth, for then the con- 
dition is brokenz and when the feoffor dieth, for then the 
eſtate is to be made as near the intent of the condition as may 
be, 2 H. 4. 5+ fo. 219. b. ; 

Note, that after the deceaſe of the husband the ſtare 15 
I 3 nor 
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not to be made to the wife, and the heirs of her body by 
her late husband ingendred, and ſo to have an eſtate of Inhe- 
TItance, as fhe ſhould have had by ſurvivor, 1f the eſtate had 
been made according to the condition, bur onely an Eſtate for 
life without impeachment of Waſte, (9c. 

Sans impeachment per afion de Waſte , extends bur to the 
ation, (3c. Lib. 11. fo. 83. l.g. fog. l.2. 23; 


Se. 353, 354- 


Note, That the Feoffee hath time during his life to make 
the eſtate, unleſs he be reaſonably required by them that are 
tw take the eſtate. This is to be intended of parties or pr 
vies, and notof meer ſtrangers, for there the ſtate muſt be 
made in convenient time, 9. 220. 4. 

St ſeoffment ſoit fait ſur condition que le feoffee re-enfeoffor plu» 
ſors hemes, a av. (FT terer a eax, tf a lour heires, (oc. (f touts 
ceux que devient av. eſtate mor” devant aſc* eſtate fart a eur, 
donque doit le feoffee faire eſtate al heire celuy que ſurveſquiſt de 
eux,a aver oF tener a luy,os les heire celuy que ſurveſtquiſt,220.h, 

The reaſon wherefore the Habendum is thus limited, (9% 
js, for that jf it were made to the heirs of the heir, then 
fome by poflibility ſhould be 1nherirable to the land, which 
ſhould not have inFerited if the Eftate had been made to 
my "= wan and hits heirs , and conſequently the condition 

FORKz0, 


Seft. 355, 356. 


Of Diſabilities, fome be by a& of the party, and ſome 
by a& 1n Law, and ſome by a& zn preſent?, and ſome 7n futuro. 

The F otee 1s diſabled when he cannot convey the Land 
over accc rding to the condition in the ſame plight, quality 
and freedom, as the Land was conveyed to him, 13 H.7- 
23. b. 32 E. 2» Barre 264. 21 Ajſ. 28. 33 Af: pl. 7. 
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' Sile feoffee ſur condition. a" enfeoffer un auter CF. fait leaſe pur 

ans a commencer al jour a vener ; this is a preſent diſability afid 
cauſe of entry, for that the Land is not in that freedom, 75. 
as it was conveyed to the Feoftee, and afrcr the Srate macte 
over according to the Condrion the Land ſhall be charged 
therewich. 0.2. fo. 59, 60. Julius Winnington's caſe. 

Plight ſignifieth not onely the eſtate,bur the habit and qu3- 
lity of che Land, and extenderh to rent charges, and tG a pot- 
ſibility of Dower. Vide S. 289. fo. 221. b. 

If the feoffee were married at the time of the feoffment,ther 
the Dower can be no diſability, becauſe the Land (hail rema1n, 
(Fc. as 1t was at the time of the Feoffment made unto him, 

- The feoftee being diſabled art any time , though the ſame 


continue not, yet the Feoffor may re-enter, 


. And notre a diverfity between a diſability for a time on the 
part of the Feoffee ; and on the part of ric Feoflor. For if 4 
man make a feoffment 1n fee upon condition, that the Feoftre 
before ſuch a day ſhall re-enfeoff the Feoffor, the Feoflte ta- 
keth wife, and the wife dicth before the day, yer may the 
Feoffor re-enter for that, maintenant by the diſability of the 
Feofkee the condition 1s broken , Burt (o 1t is nor by the difa- 
bility of the Feoffor, or his heirs, for if they perform the 
condition within the time it is ſufficient, 2144.55: Ti in. 18 £4, 
in C. Ban. Sir Th, Wiat s caſe, 


See. 358. 

If the Feoffce be difſeiſed, and after bind himſelf in Sta» 
tute Staple,7Fc. or rake a wife, this is no diſability in him,for 
that ducing the diſſciſin, the Land is nor charged therewith, 
Oc. f.222.4. Note, there are other diſabilities implied 18 Af 
pM. ultimo. 19 E.3. 39. Lib.2. f. 80. b. Sir Cromwel's caſe. 

It a man grant an advowſon upon condition that the gran- 
tee ſhall regrant the ſame to the grantor in rail. In this caſe 
if the Church become void before any regrant, or beſore 


I 4 any 
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any requeſt made by the grantor, he nay take advantage of 
the Condition, becauſe the Adyowſon 15 not 1m the ſame 
plight, G#c. P. 14. EL in Com. ban. : 

If the Feoffee ſuffer a recovery by default upon a fained 
title, before execution ſued the Feoffter may re-enter for this 
diſability. 44 E. 3. 9. 


Se. 359, 360. 

Tf an agreement be made between two, that the one ſhaff 
infeoff the other upon condition in ſurety of -the paiment of 
certain money, and after the livery is made to him, and his 
heirs generally, the State is holden by ſome to be upon 
condition, in as much as the intent of the parties was not 
changed ar any time, but continued at the time of the livery, 
34 Af. pt. rt. 13 E. 3. Eftopp. 177+ ; 

Un Feoffment ſur condition que le Feoffee ne alienam a nulhy, 
ceft condition eſt void. So it 1s of a deviſe, grant, releaſe, con- 
firmation, Cc. whereby a fee ſimple doth paſs. 33 Aff. 11, 
Do#. oF St. 39. 124. 13 H.7. 23. 21 H.6. 34.4. 8 H.7.10, 
Arg. ex abſurdo. Vide $S. 722. f. 213. a. Vide, Ofc. 

Fniquum eft ingemuis hominibus non eſſe lIiberam rerum ſuarum 
alienattonem; Coy rerum ſuarum quilibet eſt moderator, Cy Arbiter, 
O& Reg. Non valet patum de re mea non alienanda. Burt theſe 
are to be underſtood of conditions annexed to the grant or 
fale it ſelf, in reſpe& of the repugnancy, and nor to any other 
collateral thing. 

Some have ſaid that a man may grant a rent charge newly 
created out of Lands to a man and his heirs upon condition, 
that he ſhall not alien that, that is good, bebauſe the rent is 
of his own'creation, bur it 1s againſt the reaſon of Lzttleton, 


Co 
Before the Statute of Quia empr. ter. the Lord might have 
reſtrained the alienation of his Tenant by condition, becauſe 
rhe Lord had a poſithilicy of Revercer; and ſo itis in the King 
caſe at this day, becauſe he may reſerve a tenure to himſelf. 

14 H. 4.13 H. 1.23. 21 H. 7.8. L. 5. 55. Knight's cale. 
If A. be ſeiſced of bl. acre in fee, and B. jnfeoff him of wh. 
acre 


of 


IC 
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gre upon condition, that A. ſhall nor alien B. acre, the condi+ 
tion is good; for it 1s annexed to other land, and ouſter nor 
the Feoffee of his power to alien the land whereof the Fe- 
offment was made, and fo no repugnancy gc. -And (o it is 
of gifts, or ſales of Chattels reals, or perſonals, 


Se. 361. 

If a Feoffment 1n fee be made upon condition , that the 
Feoffee ſhall not infeoff F. S. or any of his heirs or iſſues, (9c. 
this is good, PL. Com. 77.4. 8 H.7. 10. b. 21 Eq 47: 4. 

If the feoffee 1n this caſe infeoff F. N. of intent that he 
ſhall infeoff F. S. this is a breach of the condition; for, quan- 
d aliquid prohibetur fier: ex direo, prohibetur & per obliquums 
f. 223: b. 10 H.7. 11. D. 0 St. 124. 13 H.7. 23. Inancient 
Deeds, (rc. there was commonly a clauſe, Quod licitum fit do- 
natorio rem datam dare vel vendere cut woluerit, except. viris 
Religioſis © Fudais, Brat. le x. fo. 13. 4. 


SeF. 352. 

A double Neg. in legal conſtruction; ſhall not hinder the 
Neg. 33 A, 11. 21 H. 7. 11. Vide $. 220. 

If a man make a leaſe for years, or for life upon condition 
that they ſhall not grant over their eſtate, or ler the land to 
others, this is good, and yet the grant or leaſe ſhould be aw- 
full. 21 H. 6. 33. 31 H. 8. Dy. 45. 27 H. 8.17, 19. 

Quilibet poteſt renunciare jurt pro ſe introdutto, Dy, 33 H.8, 
f. 48, 49. lib. 6. 40, 41. Sir Ant. Mildmay's Caſe. 

Note, that to eftate tail, (gc. there be divers incidents. 
1. To be diſpuniſhed of Waſte. 2. That the wife of the do- 
tee in tail ſhall be endowed, 3. The husband, @c. ſhall be 
Tenant by the:Curteſie. 4+ That, Tenant 1n tail may ſuffer 
2 common recoyery: and therefore 1f a man make a gift 
In-rail upon condition to reſtrain him of any of theſe inci- 
denrs, che condition is repugnant and void in Law. 22. 3. 
19- 17 El, 343. Dy. And note, that a collateral warranty or 
a lineal with Aﬀﬀers in reſpe&t of the recompence, is not re- 
ſtrained by the Starute of Dams Cond, no more is the Com- 

"I mon 
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non recovery.in reſpe& of the intended recompence, 1 
7. 24 be ; 

If a man make a feoftment to a Baron and feme in fee, upon 
eondicjon that they ſhall noralien, to ſome intent this is good, 
and to ſome intent it 15 void : for to reſtrain an alienation b 
Feoffment,. or alienation by Deed, 1t 1s good, becauſe ſuch an 


alHenation- is torrious and voidable: bur to reſtrain their alj., 


enarion by fine is repugnant and void, becauſe it is lawfull 
and unavoidable : Whartſoever is prohibited by the intent of 
any a& of Parliament, may be prohibited by condition, 


Sed. 363. 


A man makes a giftin tail to 4; the'remainder to him, and 
to his heirs upon condition thathe ſhall not alien: ſome are 
of opinion, that this is a good condition, and ſhall defeat the 
alienation for the eſtate rail onely, and leave the Fee fimplein 
F1e altenee ; for thar, the condition in Law extends onely to 
rhe eſtate tail. 11 H. 7. 6. Cc. fo. 224. 4+ 

Burt a-gifr in tail may be made upon condition that'tenant 
In tail, (4c. may alien for the profic of his Ifſucs, 


SeF. 364. * Nota. 

Home poit doner terres en tail ſur condition que ſi le tep 
#ant en le taile ou ſes heires alienont en fee, ou en tail 
pur terme daut. vie, Cc. Of auxy que ſi touts iſſues veignants 
del Tenant mn taile ſorent morts ſans iſſue; que donques. bien 
. firroit al donor &5 a ſes heires d' enter, 5c. (& partiel wy lt 
droit del taile poit ere ſolve apres diſcontent in al iſſue en |t 
zaile, ſt aſs y ſoit, iſſint que per- voy dentre del donor, ou d 
fes herres, le taile ne ſerra my defeat per tiel condition. Litth- 
tot to make the condition good, adderh an alienation which 
amounted to a wrong, and he reſtraineth nor the alienation 
onely,. but added, and die withour 1flue, to the end rhat the 
righr of the eſtate in tail might be preſerved, and not de- 
feared by the condition , but might be recovered again by 
the iſſue 1n tall in a Formedon. S?- plures conditiones aſen- 


Ns 
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fuerunt donationt conjunftim omnibus # parendum, tf ad 1. « 
ritatem copulative requiritur quod utraque pars ſit vera. Bra&. 
L 2. f0.1 9. PI. 76. Wimbeſh's caſe, and 107,” Fulmerſton's caſe, 
But, ſ# drviſam, cuilibet, vel altert eorum ſatis 8 obtemperare && in 
digun#. ſufficit alteram partem eſſe veram. 
If a man make aleaſe-to the husband and wife for 21 years, . 
if the husband and wife, or any child berween them fo lohg 
ſhall live, and then the wife die without iſſue, the Leaſe ſha'f* 
continue, for the disjun&ive referreth to the whole. P!. 
20 El. Com. ban. Baldwin and Cock, Trupennies caſe; and fo it: 
j$ if any uſe be limited to certain perſons, untill A. ſhall come 
from beyond'Sea, and attain unto. his full age, or- die; if he 
doth-beyond Sea come from, or atrain to his full age, the ufe 
doth ceaſe, H. 35 EL Trans per ſur. Mordant. ban. R. 


Se. 365. 

Il 3 common erudit; q e home per plee ne defeatera aſc eftate - 
de franchtenement per force daſc' tiel condition. Sin que il merrer 
le propoſe de condition en eſcript, Cc. Si non en ſpecial caſes, (oc. 
Mes de chattels reals, ficome de leaſe pur ans, auterment eſt 5 {5 
ifint 2 de dores Oy grants, de chattels perfonals, and contratts 
perſonals, ore. | 

- Be the a&jon real, perſonal, or mixr, if a Condition be to + 
defeat a freehold, it 15 Reg. true, that a Deed muſt be ſhewed 
forth in Court. Becauſe every Deed ought to approve it (elf, 
that it be ſufficient in Law, and that the Court ſhall adjudge : 
and ſecondly be proved by others, and this concerns matters 
of Fa&t;- as ſealing and delivery, and belongs wo the Jurors. 
25, 261 14 H.8. 22. b, 28 Af. pl. 1.1.10. fo. 92. Dr. Lay- 
feld's caſe, 11' Hi 9. 22. b, F? 

Upon a gift in rail, or a leaſe for life a rent may be reſerved 
without deed , but a condition wich re-encry cannot be re- 
ſerved without deed in this caſe. 45 E. 3. 21.4. 

"By the Statute of 3 and 4 E. 6. ca. 4. and 13 El. ca. 6, the. 
exemplification or conſtat under the great Seal of the 1nrol- 
ment of -any Letters Patents made fince-the 4 of Feb. 27.8. 


or after. to be. made, ſhall be ſufficient to be pleaded and 
1.6 ſhewed 
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ſhewed forth in Court as well againſt the King, as any other 
wry by the Patencees themſelves, Cc. Dy. 1EL 169. 12 H.1, 
12. b, 

A conſtat Inſpeximus, (5c. ought to be had onely of the in, 
rolment of Record, and no deed, (Fc. can be inrolled, unlck 
it be duly and lawfully acknowledged. L7h. 8. fo. 8. Fhe Prin- 
ces caſe. l. 5. fo. 52, 53» Page's caſe. 

K Guardian in Chivalry in right of the heir enter for a con 
dition broken, he ſhall plead the ſtate upon Condition without 
ſhewing of any deed, becauſe his intereſt is created by the 
Law; and fo it 1s of a Tenant by Stat. Merch. @yc. and. of Te. 
nant in Dower, (Fc. 20 H.7. 5.35 H.6. Manors des faits 14.6, 

But the Lord by Eſcheat albeit his eſtate be created. by lay 
fha!l nor plead condition to defeat a freehold without ſhewing 
of jt, becauſe the deed doth belong unto him. A Tenant by 
#he Curteſie ſhall not plead a Condition made by his wife, 
gc. without ſhewing the deed, 

Bur Lefſces for years, and all others that claim by any cots 
vetance from. the party, or juſtify as ſervant by command: 
ment, (9c. muſt ſhew the deed, 34 H.8. 8. Pl. 1459. 

R. brought an cx&ion firme againſt E, of the Manor of D, 
which he had for years of the demiſe of C. (5c. E. maintained 
His entry, Cc. and ſhewed no deed, and the plea. was good, 
becauſe the thing was executed, V7de le caſe fo. 226. a. 44 
3. 22. Nota the Defendant being iflue 1n.tail- was remicted 
to the eſtate taik, 

If land be morgaged upon-condition, and the morgagee let- 
xrh.che lands for, years, reſerving a rent, the Condition 15 pers 
formed, the morgagor re-enters, in an a& of-debt brought for 
re rent,the leflee ſhzll plead the condition, and re-entry withs 

= ſhewing forth the deed. 45. E. 3. 68. Finch, 10 H. 4 


If a woman give Land. to a man and his heirs by deed, 0s 
wichour generally, ſhe may 1n pleading averr the ſame to be 
cauſamatrim. prolocuti, albeit ſhe hath nothing in wricing t9 
prove the ſame. 9 E.4, 25, 26, 14 He. 22. b, 11 H7, 22-bs 
XK, N, E, 20 5+ h; 
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Sett, 366. 


— 


hem Comt. que home ne” poit en aſc? a pleaded un condirion 
concerne le rant your, ſans manurer eſcript de ceo; encore 


pait home eftre aid ſur tiel condition per verdiet de 12. homes priſe 


alarge en Aſſ. de no. difſ. &Fc. Vide S.Gc. 
Fudicium, eſt quaſi juris dittum. L.8. fo. 155. l. 9. f. 13. 1.11. 


þ. 10. Ex fatto jus oritur fo. 206. Vide, Coe. 


Omnis conclufio boni (y veri judrciz ſequitur ex bonis (fy wve- 
ris promiſſ. & diftis Furator, .Trin. 33 E. 1. In Theſaur. utile 
per inutile non witratur. M. 28 EL & 29. Gomerſhall account: 
in Ban. R. 32 E. 3. Ceſſavit 25. 5. $84, 435. 

If the matter and ſubſtance of rhe iflue be found, ir is ſuffict- 
etit. $.58. 35Af.8. 1 H.4.6.b. 27H.8. 22.b. P.515. 1.4. f,53. 
Railin's caſe,and Pledo['s caſe. H.31. El. Sutton,0yc. Com. ban. 

Eſtopper which bind the intereſt of the Land,as the taking 
of a leaſe of a man's own land by deed indenture, gc. being 
ſpecially found by the Jury, the Court onght to judge accor- 


ding to the ſpecial matter ; for albeit eſtopper Reg. muft be 


| and relied upon by an apt conclufion, and the Jury is 
worn ad verit. dicendam, yet when they find veritatem fa#z, 
they purſue well their oath, and the Court ought to judge ac- 
cording to Law. So may the Jury find a warranty being =” 
in evidence, though it be not pleaded, becauſe ir bindeth the 
right, unleſs it be in a Writ of right, when the Meſc. is joy» 

ned upon the Meer right, 34 E. 3- Droit 29. 

After the verdi& recorded, the Jury cannot vary from ir, 
Pl. Freeman's caſe. 11 H. 4.2. 20 Aſſ. 12+ 5 H. 9. 22. 

- An iffue found by verdi& ſhall always be intended true un- 
tillic be reverſed by attaint, and thereupon, (3c. no Superſe- 
dear is grantable by Law. | 

If the Jury after evidence at Bar, 7c. do at their own char» 
ges eat or drink either before or after they be agreed on their 

verdiR, it is finable, but it ſhall not avoid the verdi&. P. 
24 H. 8. Fuft. Spilman Ban. R. 25 H. 8. 37. Dyer Ps 6 E.6s 
Cain, Ball. 14: He 4» 16, 17+ 24 Er 3. 75 an 
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The King cannot be Nonſuir, for he 15 ever preſent in 
Court in judgment of Law. 21, E.3. 18. 

The Condition 1s executed by re-entry, and yet the Leſſor 
aſter his re-entry, ſhall not plead the condition without ſhew. 
ingthe deed, becauſe he was party and privy to the condition, 
for the parties muſt ſhew forth the Deed, unleſs it be by the 
a& and wrong of the-party; - but an eſtranger which 1s not 
privy to the condition, nor claimeth under the ſame, ſhall not 
after the condition is executed in pleading, be forced to ſhew 
forth the Deed. PL. 92. 9 H.7. 3. Lib. g. 12, 13. Downan's 
Caſe. 31 Af. pi21. 10 H. 4. 9.. 

Note, that a (pecial-verdi& orat large, maybe given in any 
ation , and upon. any. iffue;-be -the iſſue general or ſpeciat 
8 E. 4. 29..'11 El. Dyer 283, 284: !:- -: 

Diſcreti & diſcernere yer legem quid ſit juſtum. $1 4 jare diſce- 
das, vagus eris, (of erunt omnia omnibus incerta. 1.10. fo.q, caſe 

v | ''Sef. 367. F | | | 

A verdi& is- twofold. :'' 1. A verdi&at harge, or a ſpecial 
wverdi&, becauſe 1t'findeth the fpechilanatter; hr: Or leaves it 
to the judgment'of the' Court. | 2. A” general verdi&; that s 
generally found according to the iſſue; as if -the iflue' de not 
guilty, to find the party guilty, or not- guilty generally, (9 
There 1s alſo a verdi& given in open Court, and a privy ver- 

di& given out of Court before any'of the Judges of rhe Court, 

To find the ſpecial-matter is: the (afeft way for the! Jury 
where the caſe'1s' doubrfull, P0397 J06T0Y 21:54 

Sei 369,07 
- Leaſe pur wie rendt. rent (fy re-entry ſur condition, (vc: 
& ceo eft ſans fait ; leſſhr enter pur non payment , (oc. leſt 
enter ſur le leſſor et luy diſſeiſt; tc. en c taſe le diſſeiſee na- 
werz 4fj..'et eric* "ſi: le leſſee {orr pP, et le leſſor defendant, il 
bar: ſe leſſee” par" verdift He ' AN. toc. | Mey en ceo caſe lou leſſee 
eft. defendant ſil. te vole plead 'le leaſe pur wie , (50. tn 
bar. mes plede nultoit nul &iff. donques le leſſor recovera 
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per Aſſize, 4 EL. Dyer 207. 8 EL Dyer 246. A leaſe for life, 


The reveriion to the Plaintiff was a good bar in Afﬀize, and 
alſo that alcaſe for years, the reverſion to the Plaintiff mighr 
be pleaded in an Aflize 3 and fo of a Feoffment. with War- 
anty- p 

4 And note a diverſity,” viz. of a leaſe for life, the Tenant 
ſhall plead it in bar. But in caſe of a leaſe for years, or of 
an eſtare of Tenant by Statute or Elegit, the Defendant ſhall 
not plead in bar, as to ſay, Af]. non, &9c. but juſtifie by force 
of he leaſe, gc. and conclude, 79 iſſint ſans tort. And if 
the Tenant of the Freehold be not named, he ſhall plead N#/ 
tenant de franktenement noſme en le breve; and in the caſe of 
the Feoffment with Warranty, he muſt relie upon the War- 
rafty, 18 E. 4. 10. 12 Aﬀfſ. 38. (i. 


Seff. 370. 

Si indenture ſoit bipartite, ou tripartite, (Fc. touts les parts 
del endent* ne ſon que un fait.en ley, 05 cheſc part del enden eft 
auxi de grand force (to effeft, ficome touts les parts enſemble, 1.5, 
fol. 20. Stzle's Caſe. An Indenture may be without words, 
but not by-words without indenting. A Deed poll, becauſe ir 
4s cut.even, polled, oc. | | | 

Note,. That if the Feoffor, Donor or Leflor, ſeal the part 
of the Indenture- belonging to the Feoffee, &9c. the Inden- 
ture is good, albeir the Feoftee never ſealed the Counterpart 
belonging to the Feoffor, fo. 229. 4. 9 E. 4. 18, Pl.134- 


Set. 371, 372» 

A communia obſervantia non eſt recedendum,0y minime-mutan« 
da ſunt que cert* habuernnt interpretationem; Magiſter rerium 
vſus, 17 E). Dyer 342. 12 H.4. 12. 30 All. 31, 

It is provided byithe Statute of 38 E. 3. cap. 4. That all 
penal bonds in the third perſon be void ; wherein ſome of 
our books ſeem to difter, 7c. Bur the Sratute was principall 
intended. of the Courts of Rome; in which Courts bon 
were taken in the third perſon: So as ſuch bonds made our 
of the Realm are void , but other bonds in the third = 

| 08 


236 Of Eftates ſur Condition. 


fon are reſolved to be good as well as Indentures in the thin} 


perſon, 40 E. 3.1.2 H. 4 10. 8 E. 4 5+ 
Brevis via per exempla, longa per precepta. Tr is a ſafe thi 
to follow approved Prefidents ; for, Nihil ſimub inventum 


& perfedum. 


Se#. 373. Fol. 230. b. 

Si en Þ endenture fait en le 3. perſon, ou en le 1. perſon men 
tion ſoit fait que le grantor avoit miſe ſolement ſon ſeale C5 neny le 
grantee, donques eft F endent tantſolement fait le grantor, Me 
lon mention eft fait que te grantee ad miſe ſon ſeale, Cc. donques 
i eſt le fait d" ambideux, &c. | 

. The Feoffee is no way made party to make ir, being made 
In the firſt perſon, butonely by the clauſe of putting his Sed 
thereunto. Vrde Lib. (9c. | 


, Set. 374 

Tf A. by deed indented between him and B. let Lands to 
B: for life, the remainder to C. in fee, reſerving a rent; Te- 
nant for life dieth, he in remainder entreth into the Lands, 
he ſhall be bound to pay the rent, becauſe he agreeth to have 
the Lands by force of the Indenture, $o E. 22. 3 H.6.26, 
b. f0.23t. a. | | 

An indenture of Leaſe is ingrofſed between A. of the one 
part, and D. and: R. of the other part, which pn__ 
demiſe for years by A..to D. and R. A. ſealeth and delive 
reth the Indenture to D. and D. ſeal the Counterpane to 4 
bur R. did nor ſeal and deliver jt. And by the ſame Jnden- 
ture it 15 mentioned, That D. and R. did grant to be bound 
to the Plaintiff in 20 /. 1n caſe that certam Conditions com 
priſed in the Indenture were not performed. And for thi 
20 |. A. brought an a&ion againſt D, onely, and ſued forth 
the Indenture. ' 

The Defendant pleaded, That it is proved by the Inden- 
ture, that the demiſe by Indenture was made to D. and R. 
which R. 15 1n full life, and not named in the Writ, Judg- 


ment of. the Writ, The Plaintiff replied, that R. did ne 
E ver 
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ſeal and deliver the Indenture, and ſo his Writ was good 
zgainſt D. ſole. And there the Counſel of the Plainriff rook 
; diverſity between a rent reſerved , which 1s parcel of the 
Leaſe, and the Land charged therewith, and a ſum in groſs, 
x here the 20 /. 15; for as to the rent, they agreed, Thar by 
the agreement of R, to the Leaſe, he was bound to pay ir, 
but for the 20 /. that 1s a ſum, in groſs, and collateral to the 
Leaſe, and not annexed to the Land, groweth due onely by 
the deed, and therefore R. ſaid he was not chargeable there- 
wth, for that he had nor ſeated and delivered the Deed. 
But in as much as he had agreed to the Leaſe which was made 
by Indenture to the ſame ſum in groſs, and for that R. was 
not named in the Writ, it was adjudged that the Writ did 
abate, 38 E. 3.8.4. vide 44E.3.11; 12. 

Qui ſentit commodum, ſentire debet Cx onus © Ty tranſit terra 
cum onere. 
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Le Feoffor poit pledere condition en fait Poll; pur ceo que it eff 

jrivy al fait, (oc. 
Felix qui potuit rerum cognoſcere canfas. 
Et ratio melior ſemper prevalet, Fo. 231. b. 

If the Deed remain in one Court, it may be pleaded in 2- 
nother Court without ſhewing forth : Quia lex non cogit ad 
—_— 40 Afſ.34. 1. 5. 75. b. Wymark's 12 H. 4. 8. F. 

" 23s 24 Zo , 
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SeF. 376. 


When divers do a Treſpaſs, the ſame is joint or ſeveral, 
t the will of him to whom the wrong is done ; yer if he re- 
aſe to one of them, all are diſcharged, becauſe his own 
deed ſhall be raken moſt ftrong againſt himſelf; but other- 
We ts in caſe of Appeal of Death, gyc. As if rwo women 
te jointly '2nd ſeverally bound -in an Obligation, if the 
« EObligee releale to one of them, both are diſcharged; and 
> -— bog Treſpaſſers are parties and privies in wrong, the 
h a ihail not plead a Relcaſe to the other, without ſhewing, 

of 
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of it forth, albeit the Deed appertain to the other, 27 E,gÞ. 
83- 13-E. 4 2+ 15 E. 4+ 25.21] 4. 72» 22E. 4 7. 13 Ah4Buj 
10. 34 H. 8. eftrange al fait 21. $4 
rf 
Se. 377» e 
Ol 
Semper quere de dubiis, quia per rationes p®rienitur ad þ. gc 
gitimam rationem, Cc. Ratia, eft radi: divint luming , 1 
'Tf- a man hath an Obligation, though he cannot granttieſ 
thing in action, yet he may-give or grant the Deed, 4i7.thelf 
Parchment and Wax to another , who may cancel, and ule 
the ſame at his pleaſure. | | 
Omnia preſumuntur legitims fata, donec probetur in cantMet 
rium. Injuria non preſumirur, fo. 232. b. 
There be three kinds of unhappy men: 
. F. Nui ſcit, (3 non docet. Infelix cujus nulli ſapientia pp 
eſt, | 
' 2+ Nui docet, (5 non vivit. Infelix qui rea docet cum vii 
znique. 
3+ Qui neſcit, (oy nan interrogat. 
Infelix qui pauca ſapit ſpernitqz docert, 


Inter cuneta leges, (9 percan{abere doTos. 


' Eſtates que homes ont ſux condition en ley, font tiels 6 
Rates que ont un condition per 1a ley a eux annex, comme 
que ne ſont ſpecifie en eſcript : ſicome home grant periſh 
fait a un auter le office del Parkerſhip pur terme de ſon wie, ſe 
eftate que il ad en le office ſur condition en ley ſe que fly: 
Parker bien & loialment gardian le Park, Cc. ( iſſint eſt«#Yta 
offic' de Seneſchalſhip, &9;c. _) auterment bien lirroit al grawar Ole 
a ſes heires de luy oufte, 3c. , Nuia in eo quo quis. delingquit, mISa 
eo de jure eft puniendu,_ 15 Eq. 3.1. 5 E. 4. 25. 28 H.8. Bennie 
les, &c. Lib. 6. for. $9. 98, 96, 99. Mich.-33 E. 1, CorWiiſhe 
Rege in Theſaur' leveſg; ds. Durham's Caſe. ._ . = 
Forreſta eſt tuta ferar* manſio non quarumlibet, ſed ſilwſec 
ftrium, non quibuſtbet in locks, ſed certis &y ad hoc fon F 
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Ea Bnde foreſla E. mutata in 0. quaſi fereſta , hoc eft, ferarum 
1 L119, Ockam. vide Bra&. fo. 231, (F 316. 

Non-uſer of jt ſelf without ſome ſpecial damage , - 1s no 
xfeirure of private Offices; but Non-uſer of publick Of- 

ers which concern the admimiſtratica of Juſtice, or the 

mmonwealth, 1s of it ſelf a cauſe of forfeiture, PL. 379, 
afo. 2 H.7. 11. 30 H. 6. 32, (9c. : 

There 1s a diverfiry between Officers that have no other 
profir, but a collateral certain fee, for there the grantor may 
diſcharge him of his ſervice; as to be a Baily, Receiver, Sur- 

'or, Auditor, gc. the exerciſe whereof js but labour and 
harge to him, but he muſt have his Fee: for the main Rule 
of Law is, That no man can fruſtrate or derogate from his 
own grant to the prejudice of the grantee, 18 E.4.8. 31.8. 
rants Br. 134. 34 H. 8. bid. 93. 11 El. Dyer 285. 

But in all caſes where the Officer relinquiſherh his Ofhce, 
md refuſeth toatrend,he loſeth his Office, Fee, Profit, and all. 

There is another diverſity, where the grantee, befides his 
ertain fee, hath profits and vails by reaſon of his Office, 

the Office of a Stewardſhip of Courts, there the grantor 
annot diſcarge him of his ſervice or attendants, for that 
ould be to the prejudice of the grantee, 22 H.6. 10. 3-'6E, 
\, Dyer 52, 

Conditions in Law be of two natures, 7. e. by the Common- 
aw, and by Statute ; and thoſe by the Commonlaw are of 
”0 natures, z.e. the one 1s founded upon skill and confidence, 
1) ſs here the Office of Parkerſhip ; the orher withour skill or. 

wafidence 3 whereof ſome by the*' Commonlaw , and ſome 

Fj the Starute, By the Commonlaw, as to every eſtare of 

enant by the Curtefie, Tenant in Tail after poſſibility, Oc. 
enant 1n Dower, Tenant for life , for years, Tenant by 
tute Merchant, or Staple, by Elegit, Gardian, @5c. there 15 

u-$1 condition in Law ſecretly annexed to their eſtates, that if 
aWYihey alien in fee, (5c. that he in the reverſion or remainder 
May enter, Cc. or if they claim a greater eſtate in Court of 
lweRecord,goc. PL. Com. 37 3.4. Sir H. Nevil's caſe. 21 E.4-20. 93s 
87.44. Wittingham's cale, concerning condition in law four. 

ed 


44 
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ded upon Statutes, for ſome of them an entry 1s piven, 7 
for ſome others a recovery by ation: where an entry is gin 
as upon an Alienation in Morrmain, &9c. and the like whe | 
an a&on 1s given, as for Waſte againſt Tenant for life a 
years, (fc. < 
As for Example, admit that an Office of Parkerſhip be g 
ted or deſcend to an Infant or feme Covert ; if the Condition? 
in Law annexed to this Office which require $kill and cons. ** 
dence be not obſerved and fulfifled, the Office js loft for eve, 
becauſe it 1s as ſtrong as an expreſs Condition. Burt if a Lea Off 
for life be made to a feme covert, or an Infant, and they ba 
Charter of Feoffment alien in Fee, the breach of this Condi.” 
on in Law, that ts, without «kill, £4c. is noabfolute forfeity 
of therr Eſtate, So of a condition in Law given by Statut, 
which giveth an entry onely. As if an Infant or feme'Cs 
vert with husband, aliens by Charter of Feoffment in Mort 
main, this is no Bar to the Infant or feme Covert. But if 
a recovery be had againſt an Infant or feme Covert in an at 
on of Waſte, there they are bound and barred for ever. 
And note, that a condition in Law by force of a Statute, 
which giveth a recovery, is in ſome caſe ftronger than a co- 
dition 1n Law without a recovery: for if a Leſſee for life make 
a teaſe for years, and after enter into the Land and make waſt, 
and the leffor recover in an a&ion of waſte, he ſhall avoid the 
teaſe made before the Waſte done, (becauſe of neceſſitythe 
ation of Waſte muſt be brought againſt the leflee for life, 
which in that caſe muſt bind the leſſee for years, or ele by the 
a& of the leſlee for life, rhe leflor ſhould be barred to recon 
hcum wvaſtatum, which the Statute giveth.) bur if the leſſe 
for life make a leaſe for years, and after enter upon him, 
make a Feoffment in Fee, this forfeiture ſhall not avoid the 
teaſe for years. ; w 
Reg. A man that taketh advantage of a Condition in 1, * 
ſhall rake the Land with ſuch charge as he finds ir. *© 
And a condition in Law, is as ſtrong as a condition in Deel 
as to avoid the Eſtate, or Intereſt ir ſelf, bur not precedent 
charges to avoid, bur in ſome particular caſes. Urzque fortifÞ® 
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ſy potentior eft diſpoſitio legis quam bominis, VideS. 419, 429, 
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For Othces in any wiſe touching the Adminiſtration or 


"Fexecution of Juſtice, or Clerkſhip in any Court of Record, 
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or concerning the King's Treaſure, Revenue, Account, Cu- 
ſtomes, Alnage, Audicorſhip, King's Surveyor, or keeping of 
ay of his Majeſties Caſtles, Forts, &yc. Condition in Law 
xe annexed, oc. 3 H. 7. C12. 7 E.6. Cl. $5 E.6. c. 16. 
And note, that all promiſes, Bonds and Aſſurances (for ſuch 
Offices, (9c.) as well on the part of the bargainor, as of the 
hargainee, are void,7yc. Nulla alia re magis Rom. Reſpub. inte- 
fit, quam quod Magiſtratus officia venalia erant. M. 13 Ja. R. 
lb. 3. f. 83. Colſh1l's caſe. rod. fo. 343. : 
ugrtha going from Rome, ſaid to the City, Vale venalis 
Cuitas, mox peritura ſi emtorem invenias. Saluſt. 12 R. 2, 


aps 2+ 


SeF. 379. 

The Oath of a Beadle (or Under-bailif) of a Manor, is, 
That he ſhall duly and cruly execute all ſuch Attachments and 
ther Proceſs as ſhall be dire&ed to him from the Lord or 
ſteward of his Court, and that he ſhall preſent all Pound- 
reaches, which ſhall happen within his Office, and all Chat- 
t& wayed, and Eſtrayes. 


Sef. 380. 

$i leaſe foit fait al Bar. (y feme, a aver 7y tenant a eux du- 
Mnt be coverture enter eux, en c& caſe 11s ont eſtate pur terme de 
bur 2, vies, ſur condition en ley, ſe* ſi un de eux devie, ou que 
devorce ſoit fait enter eux, donques bien lirroit a leſſor Gy aſes 
trires denty. (oc. | 

Durante, dummodo, dum, quamdin, donec, quouſque, uſque, 
ad, Tam, Din, ubicungue, are words of limitation, 37 H.6.27. 


$10 Aſc 4+ 11 Af. pe8- 7 Ex4-16. 9 Exge 25,26. 14 H. 8. 13, 


Divorces, 4 vinculo Matrimonii are theſe, cauſa precontrad, 
ſa met impotentie ſeu frigiditatis , Afnitatis, conſan- 


mh ntatis, ec. Divorce, 4 menſa (F Thoro, diffolyeth nor the 
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-marriage 4 vinculo Matrimonti, for it 1s ſubſequent te they 
riage, as cauſa Adulterii, 18 E. 4.28. 24 H.8. 8. Baſta 
11 H. 4- 14+ 76. Vide S. 399. 32 H. 8. C. 38. 

A man married the daughter of the fiſter of his firſt 
and ir was declared by A& of Parliament to be good, 7, 
7a. Rot. 1032. Ri. Parſon's caſe, fo. 235. b. 


SeF. 331. | 
Logick teacheth a man not onely by juſt argument to on 
clude the marrer in queſtion, bur to diſcern berween truth 
fallhood, aud to uſe a good method in his ſtudy, and probit 
to ſpeak to any legal queſtion. | 
Arg. 4 diviſuone. Pl. Com. 551. b. Vide S. 344. 


SeF. 393. £5 

Note a diverſity, viz. when a man diviſeth that hisex 
tor ſhall (cl! the Land, there the Lands deſcend in the men 
time to the heir, .and untill the ſale be made, the heirma 
enter to take the profits. But when the Land is deviſed to 
his Executors to be fold, there the deviſe raketh away the 
deſcent, and veſteth the State of the Land in the Executor 
and he may enter and take the profits, and make ſale accor 
ding to the deviſe, and the mean profits taken before the 
ſhall not be Afets, ſo as he may be compellable to pay det 
with the ſame, and therefure he muſt (ell the Lands as ſoon! 
he can, for otherwiſe he {hall take advantage of hiso 
Laches. 2 

A man ſeiſed of certain Lands holden in Socage, had ili 
two daughters A. and B, and deviſed all his Lands to Aa 
her heirs, to pay unto B. a certain ſum of money a 
certain day and place, the money was not paid, and it 
adjudged that thoſe words, To pay,zyc. did amount ina W 
to a Condition, becauſe the Land was deviſed to A. for 
purpoſe ; otherwiſe B. ſhould be remedileſs. Er intereſt R 
publice luprema hominun teſtamenta rata haheri : and the ill 
of B. upon an actual cje&ment' recovered the moity of ti 
land againſt A. M.31. and 32 El. Ban. R. Crichmer”s = 
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6.6. fi. 74+ 7 E.6. 70. Fudicium pro veritate accipitur, Fo. 
235+ b, 


Sef. 334- 

-* Defaire, 7. e. to defeat'or undoe, znfeFum reddere quod fattum 
ef, There is a diverſity berween inheritances executed, and in- 
heritances ——_— as lands executed by livery,@c. cannot 

Indenture of defeaſance be defeated afterwards; and fo if a 
difeiſee releaſe a difleiior, jr cannot be defeated afterwards, 
fe, but ar the time of the releaſe,gyc. the ſame.may be defea- 
td, (9c. for, Que zncontinenti fiunt ineſſe videntur, Bra. I. 2. 
fa6, 17 Af. P+ 2+ 30Af: P+ I, 11. But rents,annuities,condi- 
tons, warranty, Fc. that be inheritances executory, may be 
defeared by detealances, made e1ther at that time, or at any 
tmeafter,and ſo the law 1s of Statute, Recognizance, Obliga- 
ton, and other things executary, 20 Af. p.7. 7 E. 4. 29. 
Srownand Beſton's caſe, Pl. 131. 28 H. 8. by. 6. 27 H.8.15, 

If a man ſciſed of Lands in fce, and having flue divers ſons, 
by deed indented covenanteth 1n confideration of fatherly 


\ theſÞ bre;g5c. to ſtand ſeiſed of three acres of land, tothe uſe of 


himſelf for life , and afrer to the uſe of Thomas his eldeſt 
ſon in Tail 3 and for default of ſuch iſſue to the uſe of 
his econd Son 1n Tail, with divers like remainders over; with 


jen a Proviſo, that it ſhall be lawfull for the Covenantor at an 


MW time during his life, to revoke any of the ſaid uſes, &'c. This 
ſroviſo bein; coupled with an ule, 1s allowed to be good : bur 
_Fincaſe of a Feoftment, or any other Conveyance, whereby the 


le feoffee or grantee, (9c. 15 in by the Commonlaw, ſuch a Pro- 


iſo were meerly repugnant and void, 27 H. 8. cap 10. And 
iſt in the caſe aforeſaid if the Covenantor who had an eſtate 
frlife, do revoke the uſes according to his power, he is ſei- 
kd again in fee ſimple without entry or claim. 2. He may 


ta revoke parr at one time, and part at another, 3. If he make 
Ro a Feoffment in fee, or levy a fine, (Fc. of any part, this doth 


WT xringuifh ' his power but for that part, whereas 1n that 
WJ ak the whole condition is extin& 3 bur if ir be made of the 
Day Vole, 'all the power is extinguiſhed, So as to ſome purpoſes, 
| it 
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it 1s of the nature of a Condition,and to other purpoſes inny 
ture of a limitation. L276. 1. f.173, 174. Digge's Caſe, Luf 
107. Albainer's Caſe. l.1o. f.143. Scroop's Cale. L1.9. f-t2gz 
Sir Francis Englefield”s Caſe. 4.If he that hath ſucha Power 
. revocation hath no prefent intereſt in the Land,nor bythe 
ſor of the Eſtate ſhall have nothing, then his Feoffment or Fir 
Cc. of the Land is no exringuiſhment of his power, becaus 
it is meer collateral ro the Land. 5. By the {ame conveya 
ces, that the old uſes be revoked, may new be created ar 
limited where the former ceaſe 7pſo fa#o by the revocatior 
wichout either entry or claim. 6. That theſe revocation are 
favourably interpreted, becauſe many mens inhericances « 


pend upon the ſame. 
Ex paucts dictts intendere plarima poſſis. 


—_ 


CHAP. VI. | 
Diſcent que tollent entries, | | 
Sef. 385. > 

D Eſcendere, i. e. ex loco ſuperiore in inferiorem movere. Br 
fo.115, 215. Vide S. 5. 6 
The Civilians call him, heredem qui ex teſtament ſuccedit in ,; 
wniverſum jus teftatoric. But by the Commonlav he is one g; 
heir which fucceedeth by right of bloud, Heres dicitur abbey , 
rendo, quia, qui heres, heret, hoc eft, proximu eſt ſanguin |, 
#lli cujus eft heres, Soas he that-1s heres, ſanguinis eft heres OF 
herus hereditatis. Nota,in ancient time if the difſeiſor had ber x 
in long poſleſſton, the difleiſee could not have entred upt b 
him, Brit. Fo. 115. Likewiſe the difſciſee could nothaveafſ 2 
tred upon the Feoffee of the difſeiſor if he had continued N 
prens a day in quiet poſſeſſion, Burt the law is changed cn 
th theſe caſes, onely the dying ſeiſed being an a&in Lg" 
doth hold at this day. 1 Aſ.13. 9 Af. 1 5, Lamb, explice ſoit oþ 


that 


Diſcent que tollent Entries. 24.9 


10. Porre autem quam maritus ſine lite & controverſia ſedem 
incoluerit, eam conjux & proles ſine controverſia poſſidento, ſiqua 
in ilum lus fuerit illata viventem, eam heredes ad ſe (perinde 
ateue 15 Vi Urs) accipiunto, 

And one of the reaſons of this ancient Law may be, that the 
a heir cannot ſuddenly by intendment of Law, know the true 
nl ſtate of his Title. Vide [ib.fo.23 7.6. 

v To a diſcent that taketh away an entry,a dying ſeiſed is ne- 
on] ceſſary, but a man to other purpoſes may have lands by dif 
cent, though his Anceſtor died not ſeiſed, 11 H.7.12. 40 E.3, 
' 24 


iſcents of Inheritance incorporeal which lies in grant , as 
Advowſons, Rents, Commons in groſs, &c. do not put him 
that right hath to an Action; otherwiſe it is of houſes and 
i lands. 6 H.4.4. 15 E.4.14. F.N.B.143.9. 7 He4.12.5. 2 Af. 

9. 
A Recovery is had againſt Tenant for life, where the remain- 
der is over in fee, Tenant for life dieth, he in remainder enters 
before execution and dieth ſciſed, the entry of the Recoveror js 
lawful, becauſe he is privy in eſtate , otherwiſe it is if the dif 
cent had been after execution, 3 E+4+6. 12 E.4.19. 3 H.7.3. 
CE.4.11. 7 H. 7.15. 5 H.7-31. 10 H.7.5.5. 5 H.;.2. 

A. recovereth an Advowſon againſt B. in a Writ of Right, 
and hath judgment final , the Incumbent dieth, P. by uſurpa- 
tion preſents to the Church, and h's Clerk is admitted and in- 
ſtituted, B. dieth, A. is out of poſſeſſion, and the heir of B. is 
not ſo bound by the judgment either in bloud or eſtate, but 
F that he ſhall preſent, 45 E.3. qu.imp. 12 9.5. levies a fine to LL. 
of 'an Advowſon to him and his heirs, after the Church becomes 
wid. B. preſents by uſurpation, and his Clerk is admitted and 
nſtituted this ſhall put A.che Conuſee out of poſſeiF.on. 8 E.z. 
&. Ip. 166. Albeit the uſiirpation were in both the ſaid 
MF caſes before «execution , yet it puts the rightful Patron ont of 
-polleton. So note a diverlity ketwcen a recovery of Land and 
J an Advowſon. 

Now by the Statute made ſince Littleton wrote, it is enacted 
tur except the difſeifor hath been in the peaceable poſ- 
8 ſellon 


> 
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ſeon of ſuch Manors, Lands &c.whereof he ſhall die ſeiſcd by 


the ſpace of five years next after ſuch difſeifin, &c. withour 
entry or continual claim, &c. that there ſuch dying ſeiſed, &c, 
ſhall not take away the entry, &c. 17 H.6.1. Leſftat. 32 Hg. 
£.33Set,422.426.Pl.47. Wimbiſhes Caſe,fo.2 3 1.4vid.&c. 
Ad ca que frequentius accidunt, jura adaptantur. 

The Feoffee of a diſleiſor is out of the ſaid Statute , and re. 
mains as at the Conimon Law. M.4 & 5 El. Dyer 219. | 

But if a man make a leaſe for life, and the leſlee for life is 
difſeiſed, and the diſſciſor difleiſed within 5 years, the leſſee for 
life may enter ; but if he die before he doth enter,it is ſald that 
the'entry of him in the reverſion is not lawful,becaulſc his entry 
was not lawful at the time of the diſcent, 


i 


SeF.386. 


If a diſſeiſor make a gift in Tail , 'and the donee diſcontinu- 
eth in fee, and diſſeiſe the diſcontinuee, and dieth ſeiſed , this 
Ciſcent ſhall not take away the entry of the diſſeiſce , for the 
diſcent of the Feeſtmple is vaniſhed and gone by the Remitter, 
and albeit the iſſue be in by forceof the eſtate Tail, yet the 
donee died not ſeiſed of that eſtate, Fol.2 3 8.6. 

It a diſſeifor make a gift in Tail, and the donee hath iſſue, 
and dieth ſeiſed, now is the entry of the difſeiſee taken away ; 
bur if 'the iſſue die without iſſue, the entry of the diſſciſee is 
revived, and he may cntcr upon him in the reverſion and re- 
mainder, 9 H.1.24. 

So if there be Grandfather , Father and Son, and the Son 
dieſe one, and infeoff the Grandfather , who dieth ſeiſed, &c- 
the entry is taken away ; but if the Father dieth ſciſed, and the 
land deſcend tothe Son, now is the entry of the difleiſce revived, 
and he may enter upon the Son, who ſhall take no advantage 
of the diſcent, becauſe he did wrong unto the difſciſee. 13 HF 
£,9.33 H.6.5.6. per Moyl. 34 H.6.11.9. per Ctr. S. 393, 395+ 
13 E.3.B.Ent.cong.127. vide & que 

If a diſſeifor make a Leaſe to an Infant for life , and he 


3s Cificiſed , and a diſcent caſt, the Infant enters, the &- 
WW 
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| of the difſſeiſee is lawful upon him. 

Of Writs of Entry ſur diſſeifin there be four kinds : 

The. 1.is a Writ of Entryin the nature of an Aſſize, 19 H, 
6.56. 9 H.5.9. 

2.A Writ of Entry ſer diſſciſin in le per,Brit, fo, 2.6 4,0, 
5E.3.216, 

3. A Writ, &c. en le per & cui , as where 4. being the 
feoffee of D. the diſſeiſor maketh a feoffment over to B. 
there the diſſciſee ſhall have a Writ of Entry ſur diſſeiſin of 
lands,&c. in which B.had no entry but by 4. to whom D.de- 
miſed the ſame, who unjuſtly and without Judgment diſſeiſed 
the Demandant : Thele are called grads, degrees, which are 
to be obſerved , or elſe the Writ is abateable ; for ſicur 
natura non facit ſaltum,ita nec lex,22 E.3.1.6. F.N.B.1 99. 

4. A Writ of entry ſur diſſeitin en le poſt, which licth when 
after a diſſeifin the land is removed from hand to hand above 


thedegrees. 14 H.4. 40.vide,&*#tc. 


No eſtate gained by wrong doth make a degree,and there- 
fore neither abatement, intruſion , or diſlciſin upon diflciſin, 
doth make a degree. Neither doth every change by lawful 
Title work a degree ; as if a Biſhop or an Abbot, &c. diſ- 
ſeile one and die, where his ſucceſſor is in by lawful Title, 
for though the perſon be altered, yet the Right remains 
where it was, VzZ. in the Church, and both of them ſeiſed in 
the ſame Right, &c. An faciunt gradum de Abbate in Ab- 
batem ſicut de herede in heredem ? Et videtur quod non ma- 
gs quam in computatione diſcenſus,quia etſt alternetur perſona, 
non propter hoc alternatur dignitas ſed ſemper manet , Br.1.4. 
f:321. 

If a diſſeifor by Deed inrolled convey the land to the King, 
and the King by his Charter granteth it over, the diſlcifee 
cannot have a Writ of ertre en le per & cii , but in le poſt, 
for the Kings Charter is ſo high a matter of Record , as it 
maketh no degree, 22 E.3.*. F.N.B.191.k. 

Allo an eſtate of a Tenant by the Curtche , or of the 
Lord by Eſcheat, or of an execution of an Uſe , by the Sta- 
ture of 27 H, 8, or by Judgwent or Recovery, or of any 

K 2 others 
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others that come in.in the polt, work no degree, 5 E.2, Entry 


66. 7 E.3.360. 

But a Tenancy in Dower by aſſignment of the heir , doth 
work a degree, becauſe ſhe is in by her husband ; bur aſſign. 
ment of a Dower by a diſſeiſor worketh no degree, but is in 
the poſt, 36 H.6.Dower 30. 

When the degrees are paſt, foas a Writ of Entry in le poſt 
doth lie, yet by event it may be brought within the degrees 
again ; as if the difſeivor infeoff 4. who infeoffs P, who infe. 
offs C. or if the difſciſor die ſeiſed,and the land diſcend to 4 
and from him to C. now are*the degrees paſt ; and yet if C, 
infeoff 4.or B. now it is brought within the degrees again, 
44 E.3,4,5. 5 H.7.6. 

If the diſſcifor make * a leaſe for life the remainder infee, 
Tenant for life dieth, he in the remainder is in the per,becauſe 
he now claimeth immediately from the diſſeifor,and both theſe 
eltates make but one degree, 5o E.3.2 7. 

Note, there be divers other Writs of Entry, beſides this of 
Entry ſur diſſeiſin, as a Writ of Entry ud Term qui preter' in 
caſu proviſo,in conſim caſu, ad com.legem,ſine aſſenſu capituli, 
dum fuit infra atat" dum non ſuit compos mentis,cut in vita, 
ſur cui in vita, Intruſion,ceſſavit,&c.and that which hath been 


ſaid of one may be applicd to all. 
SeF.387. 


If a diſſeifor make a leaſe to a man and his heirs, during 


the life of 7. S. and the leffee dicth living 7. S. this ſhall not 
take away the entry of the diſleiſce, becauſe he that died ſeiſed, 
had but a Freehold only,and heirs were added only to prevent 
an Occupant, for the heir in that caſe ſha]l not have his age. 
Pl.16 El.Com.Banco. Lambs Caſe, Dyer 8 El.253, 9 H.4.46. 
$H.4-15.11 H.4.42.17 E.3.48. 

But if the Kings Tenant for life be diſſeiſed, and the dif- 
ſciſor die ſeiſed,this diſcent ſhall not take away the entry of the 
leſlee for life, becauſe the difſeifor had but a bare eſtate of 
Frechold during the life of the leſſee, * E 
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If the heir of the diſſeiſor die before he enter, the entry of 
the diſſeiſee is taken away; and yet in pleading, the ſecond 
heir ſhall make himſelf heir to the diſſeiſor,&c. 24 E.3.47.An 
Infant is diſſeiſed and after cometh to full age, 


Sef.388,5c. 


En diſcents que tollent entry , il covient que celuy qe mor” 
ſeife ad fee & franktenement al temps de ſen morant, cu fee 
tail & franktenement al temps,&*c, fo.239.b. 

Note, the Law doth ever give great reſpet to the eltate of 
Free-hold, though it be but tor term of lite. 

A deſeent in the collateral line doth take away the entry, 
a well as in the lineal. 

SefF. 2 90, 


Adying ſciſed,and a deſcent and not a dying ſeiſed,and an 
Eſcheat doth take away the entry : for the diſfcent is the wor- 
thier Title. But if the difleiſor die {eiſed, and the heir ot the 
diſſciſor die without heir, the diffciſee cannot eter. upon the 
Lard by Eſcheat. So as there is a diverſity as touching the dif- 
cent, when after_a diſcent caſt, the iſſue in tail dieth withour 
iſue,and when after a diſcent caſt, the heir in feefimple dicth 
vithout heir,for he in the reverhon, or remainder upon a ſtate 
Tailclaimeth in_above the ſtate Tail;but the Lord by Eſchezt 
caimeth in under the heir in feelimple,z 7 H.6.1.9 H.7.2 4.4. 


SeF.391,392. 


Note, a diverſity btween a Right, for which the Law 
giveth a remedy by Action, and a Title , for which the Law 
giveth no remedy by Action, but by Entry oaly. For ex- 
ample; The Feoffor upon (* this caſe in) Condition , hath 
a Right to the land, * and therefore his en'ry may be taken 
away, becauſe he may recover his right by Action ; but the 
Feoftor or Donor that hath but a condition, his Title of En- 
try cannot be taken away by any diſcent , becauſe he hath 
3 no 
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no remedy by action to recover the land. And therefore if 
a diſcent ſhould take away his entry , it ſhould bar him for 
ever. 33 Aſſ.11,24. 21 H.6.17. 

Alfo he that hath a Title to enter upon a Mortmain, ſhall 
not be barred by a diſcent. Br.Mortmain 6. 47 E.3.11. 

And fo it is, where a woman hath a Title to enter, Cauſa 
motr. prelocuti, 40 Aſſ.13. 

And fo it is where the Freehold in Law is caſt upon the 
Deviſce, and the heir before any entry made by the Deviſce, 
cater, and dieth feiſed. 

And fo it is of him that entreth for conſent to a Raviſh- 
ment, P.32 El.Com.Ban. Martin Trotte of London,q1 E. 3.14, 
per Finchden. P.1 Ja.Com.Ban. 

To this may bs added, as a like caſe, the Kings Patentee, 
before he enter &c. 

Another reaſon, wherefore a diſcent ſhall not take away 
the entry of him that hath a Title to enter by torce of 2 
Condition &c. is, for that the Condition remains in the ſame 
eſſence that it was in at the time of the creation of it, and 
cannot be giveſted , or put out of poſſeſſion, as Lands and 
Tenements may. | 


SeF.39}. 


$ E.2.Enter 75.24 E.3.40. 38 Af. p.25. 11 H.4.11.7H, 
5.3. 36 H- 6. Dower 30.f0.24 1.4. le heire endow la fene de 
le diſſeiſor Fc. 

If there be Lord, Meſne and Tenant, the Meſne Coth 
grant to the Tenant, to acquit him againſt the Lord and his 
heirs, the Lord dies, his wife hath the Seigniory aſſigned to 
her for her Dower, and diſtraineth the Tenant ; albeit the 
grant was to acquit him againſt the Lord and his heirs only, 
yer becauſe ſhe continued the eſtate of her husband, and the 
reverſion remained inthe heir, , this grant of Acquittal did 
extend to the wife. 31 E.1.Meſne 55. Nota, &*c. 

If after the dying ſeifed of the difleifor the diſſciſee 4- 
tate, againſt whom the wife of the diſſeifor recover by con- 
telſon 
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feſion in a Writ of Dower, in that caſe though the diſcent be 

zyoided, yet the diſſeiſee ſhall not enter upon the Tenant in 

Power, becauſe the recovery was againſt himſelf: but if ie 

had aligned Dower to her in paz, ſome ſay he ſhould enter 
on her, 

Donor in Tail reſerves 20 5s. rent, and dies, the Done: 
takes wife, and dies without iflue, the heir of the Donor en- 
ters and endows the wife, ſhe is ſo in of the eſtate of her huſ- 
band, that albeit the eſtate Tail be ſpent, and the rent ret ved 
thereupon determined , yet after ſhe be endowed, ſhe ſnall ce 
attendant to the heir, in reſpeS& of the ſaid rent, 

And ſoit is of Lord and Tenant, the witethat is endowed, 
ſhall be attendant for the due ſervices ; but if any ſervices 
be incr oached , albeit the incroachment ſhall bind the heir, 
yet the wife ſhall be Contributary but tor the ſervices of right 
dne,10 E.3.26. 

Nota, Albeit a diſfleifor after a difſcert taketh to him bur 
an eſtate for life ; yet when the ailſciſee doth enter upon him, 
he ſhall thereby diveſt the reveriion, for a Freehold is thar 
whereupon a Precrpe doth lie; and therefore the entry of the 
diſſeiſee is as available in Law, as if he had recovered it in 
a Pracipe. And ſoit is if a difleifor make a leaſe for I:ie, 
and grant the reverſion to rhe King,&c. 25E.3.43.P1.C.;5 5. 
Vide $.302,388. 
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Si un feme ſeifie de terre en fee, dint jeo aye dreit & title 
dent* prent baron, & ont iſſue enter eunx &# puts la feme dovie 
ſeiſie, & apres le baron devie,& liſue enter &c. en ceſt ca[e jeo 
poy enter ſur le poſſ. pur ceo que liſſue ne vient & les tenements 
immediate per diſcent apres la mort ſa mere, &c. eins per le 
mort gel pier,g H.7.24437 H.6.1. An immediate Cifcent may 
ake away ancntry for a time and immediately may be avoid- 
ed by matter ex poſt fatFo.But if a dying ſeiſed take not away 
the entry of him that right hath at the time of the diſcent, ir 
ſhall not by any matter ex p.faotake away his entry. If a diſſei- 
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ſor make a gift in Tail, the remain@vr in fee, and the Donee 

dicth without iſſue, leaving his wife priwement enſeint with a 

Son, and hein the remainder enters, and after the Son is born 

who entred into the land, this diſcent ſhall not take away the 


entry of the difſeiſee ; becauſe the ifſue cometh not to the 
kands immediately by diſcent &c. 


Sef.395. 

Diſſeiſor enteoff ſon pier en fee , &) le pier mor* ſeiſte, &, 
ee/; ne tolla entry &cReg.lt is true that albeit adiſcent be caſt, 
2nd the entry of the diſſeiſee taken away, yet if the diſſeifor 
cometh to the land 2gain, either by diſcent or purchaſe,of an 
eſtate of trechold which is implyed in the (&c.) the diſſeiſce 
may enter upon him,or have his Afſize againſt him, as if no 
diſcent or mean Conveyancehad been,quia particeps criming, 
15 £.4.23.3. 11 E.4.2, 18E.4.25.4.33 H.6.5.6. 34 H.6.11. 
12 H.&.9.24 H.2.3.9. 18 Hes. 5 H.7.29, Afſ.s 4.39 E325, 
26, 


Note, that Aſ.mert. Anteceſſ. non tenet inter conjun# as per- 
fenas ſicut fratres & ſorores, &c. tor theſe are privy in blood, 
Brac.l.f. 261,282. 29 Aſ.11. F.N.B. 196.6. 

Albeit the eldeſt fon hath ifſue and dye, and after the yon- 
ge!t fon or his heir center, and many diſcents þe caſt in his 
line, yet may the heirs of the eldeſt ſon enter in re'pect of 
the privity of the blood,and of the ſame claim by one Title ; 
but otherwiſe it is if the Feoftce of the youngeſt ſon dye 
ſeifed, &c. and admit that the youngelt ſon be of the half 
blood to his brother, yet he is of the whole blood to his Fa- 
ther; and therelore if he enter by abatement (and ſo gain 2 
fee ſtmple) and die ſeiſed , it ſhall not bar his elder Brother 
of his entry. Bur if the eldeſt ſon enter, and gain an actual 
poſſeſſion and ſeiſin, then the entry of the youngeſt is a dif- 
ſeifin, Br.ent 2.7. 

Si le puiſne frere ent.apres le mort.le pier & mor. ſeiſie, &c. 
leign. fere poit cnt. ſur Viſſae,&c. pur ceo que ambia.les ro 

claime 
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elaime per m. le title, auterment eſt ou leigne reve ent.&c, & 


quis eſt diſſciſie per le puiſne frere,que mort ſeiſee,&e. 

If the Father make a leaſe for lite, and hath iſſue two Sons 
| and dieth, and the Tenant for life dye, and the youngelt Son 
intrude, and dye ſeiſed, this diſcent ſhall not cake away the 
eatry of the eldelt : But if the Father had made 2 Leaſe for 
years,it had been otherwiſe, for that the poſſcTion of the lel- 
ſee tor years maketh an actual freehold in the eldeſt Son. 
Rl.243.4.22E.4.4. 

If two Coparceners be, and they ſeverally preſent to the 
| Ordinary, yet the Church is not litigious, becauſe they claim 
all by one Title. Do##.and St.cap.3 0. fol.11 7. 

If upon a Writ ad diem clas. exir, the youngeſt Son be 
found heir, the eldeſt Son hath no remedy by the Common 
Law, becauſe they claimed by one Title, but otherwiſeit is if 
they claim by ſeveral Titles, But this is now holpen by the 
Starute of 2 E.6.c.8. 

If two Parſons be in debate for Tythes which amount to 
above the fourth part , and one man is Patron of both Chur- 
ches, no Indicavit doth lie,for that both Incumbents claim by 
one and the ſame Patron,z H.7.1 2.9. 

There is 2 great diverſity holden in our books, where one 

hath a colour or pretence of right, and when he hath none 

at all, E.2.Baſtar.19.21 E.3.34.22 Aſ.85. 11 E.3.Aſ.$8. 


: 21 H.6.14.11 E.3.4ge 3.SeF.400. 

] SeF.398. 

When one Coparcener enters generally, and taketh the 

F profits this ſhall be accounted in Law the catry of them both, 
and nc deveſting cf the moity of her uiſter,21 Af.19, 21 E. 

: 3.7-27.32.4 H.9.10. 16 H.7.4.f0.24 3.0 

nr S If the privity 2t the Coparcenary be once detroycd, a dy- 

ing ſeiſed ſhall take away entry,&c. 28 Aſ.30.Vide 5.716 


SeF. 399%. 
Filius natus,wel filia nts ex juſta uxore,appellatur in Þgt- 
: -—pppdl mulieratus,ſeu filia mwalierats Glaay,l.2.C.2, 
: kaR, 5.C.1 0Brit ca.7 0, K 5 Ba. - 
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Baſiardiu dicitur a graco werbo Baſſaris,i-Meretrix ſeu Con- 

eubina. Vide $.188 Fleta l.1.c.5. vide $S.3 80. 
Manſexibus ſcortum, notho machns dedit ortum, 
Ut ſeges e ſpica, fic ſpurius eſt ab amica, 

If the husband be within the four Seas, and the wife hath 
iſſue, &c. in that caſe, fl;atio non poteſt probari.Braf lib.g.fo, 
278,279.7 H.4.9.43 E.3.10-29 Afſ.5 4+ 

If the iſſue be born within a month, or a day after marti. 
age, between parties of full lawful age, the Child is legiti- 
mate, 18 £.4.28.f0.2 4.4.8. 

It is holden that if the Mulier be within age at the time of 
the dying ſeiſcd (of the Baſtard) that nevertheleſs he ſhall be 
barred, becauſe the iſſue of the Baſtard is in judgment of 
Law become lawful heir, and the Law doth prefer legitima- 
tion before the priviledge of infancy,& juſium non eſt aliquem 
poſt mortem facere baſtardum, qui toto tempore vite ſug pro 
tegitimo habebatur, 5E.2.Dijcent,Br.49.31 Aſ:18.22.Pl.Com, 
Stowels Caſe,1oE.3.2, 

If a man hath iſſue a Son being Baſtard eigne,and a daugh- 
ter, and the daughter is married, the Father dieth the Son en- 
treth and dicth ſeiſed,:his ſhall bar the feme Covert, 1 3 E.1, 
. B1ſt.28. and the diſcent in this caſe of Services,Rents,Rever- 
ſions expectant upon eſtates tail, or for life, whereupon rents 
are reſerved, &c. ſhall bind the right of the Mulier , but a 
diſcent of theſe ſhall not drive them that right have to an 
aQion,14E.2.Baſt.26. So if the Baitard dic ſeiſed, and his 
iſſue endoweth the wife of the Baſtard , yet is not the entry 
of the Mulier lawful upon the Tenant in Dower for his right 
was barred by the diſcent. Sir R/.Lechfords Caſe,lib. 8. 101, 
102. 

Aſſ.Mortdanc. lieth not between the Baſtard and the Mulier 
in reſpet of the proximity of blood, and the Baſtard being 
impleaded or vouched ſhall have his age. 21£.3.3 446.30 4. 
$+7+11 E.3+ Age 3.5 Ha7.2. 


Sef.400. 
At a Parliament holden 20 H, 3. for that gg ccnitic = 
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the Kings Writ, that the Son born before marriage is a Ba- 
ftard, was Contra Com. formam Eccleſig; Rogaverunt onmes 
Epiſcopi, magnates ut conſentirent quod nati ante Matrimont- 
um, efſent legitimi, ficut illi qui nati ſunt poſt matrimonium 
quantum ad ſucceſſionem h.ereditariam , quia Eccleſia tales 
habet pro legitimus : Et ones Comites, &* Barones tina voce 
reſpondent, Duod nolunt leges Ang]' mutare', que hucuſque 
wſitate ſunt & approbate. Stat.de Merton cap.9. Braf.l. 5. to. 
419,417. lo Aſſ;pl.20. 

Note, that the Law more reſpecteth him, that hath a cou- 
lrable title, though it be not perfe&t in Law, than him that 
hath no title at all. Y:de $.3 9. 


SeF.40 I's 


Eft diverſity ou Baſtard continue Ia poſſeſſion tout ſa vie 


ſans interruption , & lou le mulier enter & interrupt”, le 


poſſeſſion de tiel Baſtard, Reg. None ſhall enter but the Mu- 
lier, or ſome other by his commandment. M. 38 & 39 El. 
Com.Ban. Vide 31 H.8.ent corg.Br.23. 

Ommis ratihabitio retrotrahitur, &* mamdato aquiparatur, 
4H.7.ca. Vide Sef+.3 3 4. 

Bur in the caſe of the Baſtard cigne,Gardein in Socage,or 
Gardein in Chivalry may enter,for they are no ſtrangers. 

If an Infant make a Feoftment in fee, an eſtranger of his 
ewn head cannot enter to the uſe of the infant, for the State 
Is voidable. But where an Infant, or a man of full age is diſ- 
ſeiſed, an entry by a ſtranger of his own head is good and 
veſterh preſently the eſtate in the Infant or other difleiſee. So 
tis if Tenant for life make a Feoftment in fee, an Eitranger 
may enter for a forfeiture in the name of him in the rever- 
lion, and thereby the eſtate ſhall be veſted in him. P.3 9 E! 
Com,Banco per Cur.io H.7.16. 7 E.3.69.6 E.3.62 per Thorp. 

If the Mulicr enter upon the Baſtard, and rhe Baſtard reco- 
ver the land in an AF. againſt the Mulie: , now is the inter- 
ruption avoided, andif the Baſtard die ſeiſed, this ſhall bar 
the Mulier, 

The 
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The poſſeſſion of the King when he hath no cauſe of ſc;- 
ſure ſhall be adjuged the poſſeſſion of him for whoſe cauſe he 
ſeiſed.2 4/.9.f0.245.b.Vide,&c, 

And note,that the baſtard muſt enter in vacuam pofſ. and 
continue during kis life, without interruption made by the 
Mulier. Acts without words may make an entry, but not 
words without an act,viz.an entry,&c. Pl, 91. Parſon de He. 
wylanes Caſe.3s H.6.24-1E.3.21 £.4.3.21 E.55.4 E.6.21 H, 
6.9, 

SeF.402. 


Nul laches ſer.adjudge en un Infant,lou diſcent et eſchue du- 
rant ſon nonage. 33 E.3. qu. imp.46. But in ſome other caſes 
Laches ſhall prejudice an infant , as if he preſent not to a 
Church within fix months ; for the Law reſpeSteth more the 
priviledge of the Church (that the Cure be ſerved) than the 
priviledge of Infancy ; and ſo the publick repoſe of the 
Realm concerning mens Freeholds and Inheritance ſhall be 
preferred before the priviledge, &c. in caſe of a Fine where 
the time begins in the time of the Anceſtor, Pl, 372. $S 
non-claim of a Villain, of an Infant by a year and a day, 
who hath fled into ancient demeſne, ſhall take away the ſci- 
ſare of the Infant;and if an Infant bring not an appeal of the 
geath of his Anceſtors within a year and a day, he is barred 
of his appeal for ever, for the Law reſpects more liberty and 


life; than the priviledge of infancy ; and note, that Littleton | 


putteth his caſe, that an Infant ſhall enter upon a diſcent, 
when a ſtranger dieth ſeiſed, but he pur it not ſo before in the 
caſe of the Baſtard eizne, P. Tenant in tail infeoffs A. in fee, 
A. hath iſſve within age and dieth ; B abateth and dieth 
feiſed, the iſſue of A. being ſtill within age, this diſcent 
fhall bind the Infant; for the iſſue in tail is remitted , and 
the Law doth more reſpet ancient right in this caſe , than 
the priviledge of an Infant that had but a defeaſfible eſtate. 
11 E.4.1.2. FN.B.35.(35) m. And it is ſaid, if theKing 
gie, ſeiſed of lands, and the land diſcend to his Succeſſor, 
that this hall bind an Infant , for that the priviledge of an 

Infant 
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tafaat in this caſe holds not againſt the King. 35 H."6. 60. 


SeF.403. 


&; bar? & feme come en droit ſa feme ont title & droit den. 
1 &c,& Tenant del terre mor.ſeiſie,&c. Theſe words are ge- 
neral, but are particularly to be underſtood , viz. when the 
wrong was done to the wife during the Coverture ; for if a 
me ſole be ſeiſed of lands in fee, and is difſeiſed, and then 
taketh husband ; inthis caſe the husband and wife, as in the 
right of the wife, having right to enter;and yet the dying ſeiſed 
of the diſſeiſor in that caſe ſhall take away the entry of the 
wife after the death of her husband, and the reaſon is as well 
for that ſhe her ſelf when ſhe was ſole might have entred and 
recontinued the poſſeſſion ; as alſo it ſhall be accounted her 
folly, that ſhe would rake ſuch a husband , which would nat 
enter before the diſcent. 9 H.7.24.2. 2 E.4.25. 7 E.4.7.h.15 
E.4.Diſcent 3 0.Negligentia ſemper habet infortunium comitem, 
Laches le baron ne turnera la feme, &c. al prejudice. Note a 
diverſity, al:eit Reg. No Laches ſhall be accounted in Infants 
or feme Coverts, as is aforeſaid , for not entry or claim to 
avoid diſcents, yet Laches ſhall beaccounted in them, for no 
performance of a condition annexed to an eſtate of land. For 
if a feme be infeoffed either before or after marriage reſer. 
ringarent, and for default of payment a re-entry. In that 
caſe the Laches of the baron ſhall diſherit the wite for cver. 
20 H6.28.6. 

And ſo it is of an Infant his Laches for not performing of 
2 condition annexed to a State, either made to his Anceſtor 
or himſelf, ſhall bar him of the right of the Land for ever. 
31 Aſ.p.17.4z E.3.1.Pl.Com. 55.10 H.7.13 H.7.35 H.6.41. 
Pl.136.b. Fleta lib.2.ca.50. 

If a man make a Feoffment in ſee to another reſerving a 
rent and if he pay not the rent within a month, that he ſhall 
double the rent, -and the Feoffee dieth , his heir within age, - 
lis Infant payeth not the rent, he ſhall not by this Laches 
forfeit any thing. But otherwiſe it is of a feme Covert, and 
the 
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the reaſon of this diverſity is, for that the.Infant is provided 
for by the Statute. Now current uſure contra aliquem infig 
etatem exiſten',&c, Stat. Mert.ca. 5. 

But that Statute doth not extend to a condition of a re. 
entry,which the Infant ought to perform, &c. 


Seft.405.. 


If an Tdeot make a Feoffment in fee, he ſhall in pleading 
never avoid it,&c. But upon an office found tor the King the 
King ſhall avoid the Feoftment, for the benefit of the Idevr 
whoſe cuſtody the Law giveth to the King. 39 H.3.42.b.46h, 
5s E.3.70Brit.c.28f0.66.25 Aſſip.4. 35 Afſ.p.10.32 E: 3 Scire 
fac. 160.Stanf.pr.3 4. 

Upon all which Books, there have been four ſeveral opini. 
ons concerning the alienation, or other aCt of a man that is 
Non compos mentis,@c. 

1. That he may avoid his own act by entry, or plea. 

2. That he may avoid-it by writ,and not by plea. 

3. That he may avoid it either by plea,or by writ ; and of 
this opinion is F?zh,in his N.B.2 02. 

And 4. Littleton here is of opinion, that neither by ple, 
nor by writ, nor otherwiſe he himſelf ſhall avoid it, but his 
heir (inreſpe& his Anc.was non comp. &c.) ſhall avoid it by 
entry, plea,or writ ; for it is a maxim of the Common Lays, 
that the party ſhall not diſable himſelf. L:b.4. fo. 126, 127 
Beverleys Caſe. But this holdeth only in Civil cauſcs, forin 
Criminal cauſes,as felony.&c.the a&t or wrong of a mad man, 
ſhall not be imputed to him, for that in thoſe cauſes,aus mn 
facit reum, miſt mens ſit rea,& furioſus ſolo furore punitur.And 
ſoit is of anInfant until he be of the age of 14.F0.3 47h. 

Alſo if the Father diſſeiſe the Grandfather, and make 1 
Feoffment in fee, (&c.) without warranty , the Grandfather 
dieth, albeit rhe right deſcend to the Father, yet he canndt 
enter againſt his own Feoffment ; bur if he die, his Son ſhal 
enter and avoid the State of the Feoffee. 26 4.27. 21 HR} 

31.&anf.16.6.8 E.3.2.Corcn.413,414,351,22 E+3.i6i9.124 q 
2 Hi - 
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+H.1.2.3E.3 enter Cong.Statham,12 E.4.8.39H.6.4. Abbr, Aſ.. 
$9.39 H:6.43. 15E.Diſcent 30. 

If lands be given to two, and to the heirs of one of them, 
he that hath the fee ſhall not have an aCtion of waſte upon 
the Statute of Glouc. againſt the Joynt-tenant for life, but his. 
heir ſhall maintain an aCion of waſte againſt him. 


SeF.406,407,408. 


A Dum fuit infra &tat” lieth as well for the Anceſtor him- 
ſelf after his full age,as for his heir. 

And note, where an Infant diſſeiſor aliens the lands in fee, 
that if the diſcent be caſt,the Infant being within age,he may 
enter at any time, cither within age or after his full age. And 
it isif an Infant makea Feoffment, &c. he may enter, &c. 
arid ſo in both caſes may his heir,4.3 E.3.Enter cong. wet N.B. 
126.6. E.N.B.192.45E.3.21, 


SeF.409. fel.248.8. 

Tenant i Capite makes a feoffment in fee to the uſe of 
the feoffee and his heirs, until the feoffor pay 1 00 7. to him 
or his heirs, the feoffee dieth, his heir within age ; now hath 
the King the Wardſhip of the body, and is intituled ro the 
guard of the land. But if the feoffor pay the 100 /. accord. 
ing to the limitation, the Wardſhip is deveſted, both for the 
body and the lane : and fo it is in caſe of a Condition , for 
the diſcent which is the cauſe of Wardſhip,is utterly defeated'; 
and,Ceſſante cauſa,ceſſat Cauſatum,Dyer 13 Eliz.fo.298,299, 
$0 as there is no difference, where the diſcent is diſafirmed by 
a Right Paramount, as where the eſtate was never lawful (as 
n the caſe of an Infant) and where-the diſcentis affirmed for 
a time, the eſtate being lawful, and being after defeated by 
matter ex poſt fao, by a title of Re-entry, 


SeF.41 0. 
Diſſeiſor ad iſſue & enter en Religion, &c. This diſcent 
ſhall not bar the entry of the diſſciſce , for that the diſcene 
cometh 
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cometh by the Deed of the Father. And the Law reſpedts the 
original at, and that is his entry into Religion , which is 
his own at, whereupon the profeſſion followed, whereby the 


diſcent happened ; for Cujuſque rer potiſſima pars principium 
eſt. And, Origo rei inſpici debet, Pl.Dame Hales Caſcs 6 E.z, 
41,&c. 

But it is ſaid in the caſe of a Baſtard eigne, and Mulier 
puiſne, ſuch a diſcent ſhall bind the Mulier, and ſuch an heir 
by diſcent ſhall have his age. 10 E.3.55. fe.2.48.6, 

Nota, if a man be Tenant or Detendant in a real or per- 
ſonal aCtion, and hanging the ſuit, the Tenant or Defendant 
enter into Religion ; by this the Writ is not abated, becauſe 
it is by his own a&t. And ſoitis of a Reſignation, but other. 
wiſcit is of a Depoſition or Deprivation , becauſe he is ex. 
pelled by ſudgment, and yet his offence , &c. was the cauſe 
thereof, Sed in preeſumptione legis, judicium redditur in 
invitum,18 E.4q.19. 9 E.4-L5. 52. 7 E.qels. bra. lib. 4, 
fol.189. 


Se. 411. 


No diſcent or dying ſeiſed can be of a Chattel. 

A man ſciſed of an Advowſon in fee, grants three Avois 
dance one after another, and after the Church becomes 
void, and the Grantor preſents, and his Clerk is admitted 
and inſtituted, and aſter the Church bccomes void again, 
the grantee may preſent to the ſecond Avoidance, for that 
he was not put out of poſſeſſion thereof ; for as the leſſor 
having the Freehold and Inheritance, cannot diſſeiſe his 
leſſee for years, having buta Chattel, that any diſcent may 
be caſt, to take away his entry : ſo in the. ſaid caſe the 
Grar.tor hath the Franktenement and the Fee of the Ad- 
vowſon rightfully, ſo as he cannot make any uſurpation , to 
gain any eſtate, &c. Alſo in reſpeC of the privity , &c. the 
uſurpation of the Grantor cannot put the Grantee out of 
poſlelion for the two latter Avoidances, Hill, 18 El, Con. 
Banco, 

Claim 
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Claim daver terres pur terms d'ans, neſt pas expulſment de 
le franktenement del heirs que eſt eins per diſcent. 


SefF.412,413» 


Time of Peace is the time of Law . and Right ; and time 
of War is the time of Violent Oppreſſion , which cannot be 
reliſted by the equal Courſe of Law, Cum filent leges inter 
arma,f0.2.4.9.6. 

Succeſſion of Bodies Politick or Corporate, is in the poſt, 
2nd the heir of the natural man is in the per, 7 E.3.25.4, 
5 E313. 3. 

A Body Politick is fo called, becauſe it is to take in Suc- 
ceſhon, framed (as ro that capacity) by Policy ; and it is 
ao called a Corporation, or a Body incorporate , becauſe the 
perſons are made into a Body, and are of capacity to take 
and grant, &c. And this Body Politick, or Incorporate may 
commence and be eſtabliſhed three manner of ways, viz. by 
Preſcription , by Letters Patents, or by Ac of Parliament, 
frery Body Politique or Corporate is either Eccleliaftical or 
lay ; Eccleſiaſtical, either Regular, as Abbots, Priors &c. or 
%&elar, as Biſhops, Deans, Archdeacons, Parſons, Vicars,&c. 
Lay, 2s Mayor and Commonalty, Bayliffs and urgeſſes, &c. 
Alſo every Body Politick or Corporate is either Elective, 
Preſentative, Collative, or Donative; and again it is either 
ole, or aggregate of many : And this Politick, &c. Body 
woregate of many, is by the Civilians called Colegium, or 
Univerſit as,lib, 3 .f0.7 3. Dean and Chapter of Norwich, 


CHAP. VII. 
Continual Claim. 


SeF.41 4, Oc. 


I difſeiſee fait Cintinual Claim & les tenements in la vie h 
S diſſeiſor comment que le diſſeiſor devvie ſeiſie en fes , & ls 
terre diſcendiſt @ ſon heire, encort poit le diſſeiſcr enter ſur lg 
Poſſeſſion le terre, @)c. Nil port fair Continual Claim,mes quant 
il ad title devant,@c. 8.416. And yet in ſome caſes a Con- 
tinual claim may be made by him that hath right and cannot 
enter. 

It Tenant for years, Tenant by Statute Staple, Merchant 
or Elegit, beouſted, and he in the reverſion diſſeiſed,the,leſſor 
orhe in reverſion may enter to the intent to make his Claim, 
andyet his entry as to take any Profits, is not lawful during 
the Term : And the leffor or he in the reverſion in that 
may enter to avoid a collateral Warranty, or the leſlorm 
that caſe may recover in an Aſſize, and ſo (as ſome have 
holden) may the leſſor enter in caſe of a leaſe for lite, to this 
intent , to avoida Diſcent or a Warranty, ' Dyer 19 El. P, 
Com. 374-15 H.7.3.4. Jacobins Caſe. 28 H. 6. 2.8. S. 44% 
45 £.3.21, 

If the diſſeiſee make continual Claim , and the diſſeifor 
die {eifed within the year, his heir within age, and by Offce, 
the King is entituled to the Wardſhip, albeit the entry of the 
diſſeiſce be not lawful , yet may he make continual Claim to 
avoid a diſcent, and fo in the likecaſe. 7 H.6.40, Con. Claim 
1.Dounclers Caſe,s E.4.4. 

No continual Claim can avoid a difcent, unleſs it be made 
by him that hath Title to enter, and in whoſe life the dying 


{ciſcd was, 22 H:6.3 7.9 H.4.5.4.15E.4-22.4 p 
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; Sef.a1se. fol.25 1,4. 

' A continual Claim may be made as well where the lands 
are in the hands of a feoffee,&c.by Titleas in the hands of a 
Diſſeiſor, Abater or Intruder by wrong, 


SeF.416. 


Note , that a Forfeiture may be made by the alienation of 
zparticular Tenant, either in pairs, or by matter of Record. 

1. In paits of lands and tenements which lie in Livery, 
where a greater eſtate is by livery, then the particular Tenant 
my lawtully make, whereby the reverſion or remainder is di- 
veſted, viae S.581,609, 610, 611. 17 EL.Dyer 339. 16 EL. 
Dyer 32 4- :: - 

A particular eſtate of any thing that lies in grant, cannot 
te forfeited by any grant in fee by Deed ; for that nothing 
paſſes thereby, but that which lawfully may paſs. 33 E. 3.De- 
viſe 21. 15 £49. vide $.608. 

But if Tenant for life or years of land, the reverſion or 
remainder being in the King, make a feoffment in fee, this 
$4 forfeiture, and yet no reverſion or remainder is diveſted 
out of the King ; and the reaſon is in reſpect of the folem- 
nity of the feoftment by livery, tending to the Kings diſheri- 
lon,zs H.6,62.7r.3 2 El.in Inform” de intruſion vers Robinſon, 
Exchequers. 

2, By matter of Record,and that by three manner of ways; 
1, By Alienation. 2. By Claiming a greater Eſtate than he 
ought. 3. By affirming the reverſion or remainder to be in 2 
Stranger. 

1. By Alienation, and that either diveſting, as by levying 
of a Fine,or ſuffering a Common Recovery of Lands, where- 
by the reverſion or remainder is diveſted : or not diveſting, 
by levy.'ng of a fine in fee, of an Advowſon, Rent Com- 
mon, or any other thing that lieth in the Grant: And of 
this Opinion is Littleton in our Books ; and fo note two di- 


erlities, 1, Between a Grant by Fine (which is of Record) 
and 
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and a grant in deedby pairs; and yer in this they both agree, 
That the reverſion or remainder in neither caſe is diveſted, 
2, Between a matter of Record, as a Fine. &c. and a Deed 
recorded, or a Deed inrolled , for that worketh no forfeiture, 
becauſe the Deed is the Original, 15 E.4.9. 

- 2. By Claini, and that may be in two ſorts; either Ex. 
preſs, as if Tenant for life, will in Court of Record claim 
fee, orif leſſee for years be ouſted, and he will bring an Af. 
ſize, wt de libero tenemcnto; or Implycd, as if in a Writ of 
Right brought againſt him, he will take upon him to joyn 
the Miſe upon the meer Right, which none but Tenant in 
fee-fimple onght ro uo. So if leſſee for years do loſe ing 
Precipe, and will bring a Writ of Error,for Error in Proceſs, 
this is a Forfeiture 15 £.4.29. 36 H. 6.29, 2 H.6.9.4 El.Dys 
9 H.5.14.22 Afſ.31. 18 E.3.28.16 Afſ.16. 

3. By affirming the veverſion or remainder to be in a ſtran- 
ger,and tizat either actively or paſſively. 

Actively.by five manner of ways; as, 

1. Tenant tor life pray in aid of a ſtranger, whereby be 
affirms the reverſion to be in him. 

2.1f he Attorn to the grant of a ſtranger ; and there note 
alſo a diverſity between an Attornment of Record to a ſtran- 
ger; and an Attornment in pazi;s, for an Attornment in pails 
worketh no Forfeiture. 

3. If a ſtranger bring a Writ of Entry incaſu proviſe,and 
ſuppoſe the reverſion to be in him, if the Tenant for life con- 
tcls the Action, this is a Forfeiture. | 

4.1f Tenant for life plead covinouſly, to the diſheriſon of 
him in the reverſion, this is a Forfeiture. 

5. If a ſtranger bring an Attion of Waſte againſt leſſee © 
for life, and he plead Nu! waſte fait,this is a Forteiture,os the 
like, 21 E.3.24.4. 5 E.4-2. 24 H.8. Forf.hr.8 7.1ib.z fo.s 5,56 
Bucklers Caſe. 4 E.3.68. 1 H.7.15 Aſ.3. 

Paſfively, as if Tenant for life accept a Fine of a ſtranger 
Sur conuſans de droit come ceo, &c. for hereby he affirmethof 
Record, the reverſion to be in a ſtranger, 3 M.Dyer 248% _ 

Note, that the Right of a particular eſtate may be ny” 
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&d alſo, and that he that hath but a Right of remainder or 
reverſion, ſhall take benefit of the forfeiture, as if Tenant for 
life be difſeiſed,and he levy a Fineto the diſleifor,&c.f0.2 5 2.9. 
14 E.4+4+ 

r Tenant for life make a leaſe for life, or 2 gift in Tail, 
or 2 Feoffment in fee, upon Condition , and enter tor the 
Condition broken , yet the Forteiture remaineth. So it is of 
Tenant in Tail, apres poſſib:lit* ,&e. tenant per le Curteſie,&c, 
Tenant for years, Tenant by ſtatute Merchant, &c. 39 Af.15. 
43 E.z.Enter cong.30. 2 H.5.7. 39 E.3.16. 45 E.3.25. 

If Tenant for life in remainder make continual Claim,and 
the Alience of the firſt Tenant tor life dye ſeiſed, then may 
he.in the remainder for life enter , and the right of entry, 
yhich he gained by hisentry, ſhall go to him in the 'remain- 
derin fee, in reſpect of the privity of the eſtate. And ſoit 
of him in the reverſion in fee, in like caſe, for he is alſo 
privy in eſtate. | 

If Tenant in Tail, the remainder in fee, with garr. have 
judgment to recover in value, and dye before Execution, 
vithout iſſue, he in remainder ſhall ſue Execution , for he 
tath right thereunto, and is privy in eſtate. So if a Seigniory 
te granted to one by -Fine, the grantee for life dieth , he in 
remainder ſhallhave a Per que ſervit”, for he hath right 10 
the remainder, and is privy in eſtate. 


SeF.41". 

It is not ſufficient to tell one generally what he ſhould 
&, but ro dire him how, and in what manner he ſhall do 
' 

Note;that the entry of a man to recontinue his Inheritance 
or Freehold, muſt enſue his Action for r:covery of the ſame, 
- 1s E.Rot.1458. inthe Earlof Arundels Caſe, Lib. 
252, 

but if a Diſſeiſor had letten ſeverally three Acres to three 
ferſons for years, there the entry upon ene of the leſſees in 
me of all thc three acres, ſhall recontinue and reveſt all 
ie three acrey in . the diſſciſce, for that the giſteiſce might 

| +, = | have 
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have bad one Aſſize againſt the diſſeiſor, becauſe he remaing 
Tenant of the Freehold for all the three Acres, -7 Af, 11, 
12E.4.10. 36 H.6.27.32 Afſ. p.1. 

If I enfeoff one of one acre of ground upon Condition, 
and 'at another time I infeoff the ſame man of another ac: 
in the ſame County upon Condition alſo, and both the Con. 
ditions are broken,an entry into one acre in the name of bath 
is not ſucient,tor that I have noright to the land,nor a&in 
to recover the ſame, but a bare Title. But an entry into one 
part of the land, in the name of all the land ſubje& to one 
Condition, is good, although the parcels be ſeveral, andin 
ſeveral Towns: And ſo note a diverſity between ſeveral rights 
of entry, and ſeyeral Titles of entry, by force of a Condition, 
11 H.7.25. Dyer 16 El. 337. 

En noſme de tout, &c.dont il ad Title d"Entry , here in 1 
large ſence Title of Entry is taken for a Right of Entry. 

If I bring an Aſhze of two acres,if 1 enter into onehang- 
ing the Writ, albeit it ſhall reveſt that only acre, yetthe 
Writ ſhall abate. 5 H.7.7. 4 £E.4-19. 12 E.4.11.4, 


Seff. 418. 


Nota. A man may make a feoffment of lands in another 
County, and make livery of ſcifin within the view, albeit he 
might peacably enter and make aCtual livery, and ſo miy 
he ſhew the Recognitors in an aſlize the view of lands in 
another County; But a man cannot make an entry into lands 
within the view, where he may enter without any fear (for 
it is one thing to inveſt, and another to develt) 38 E.3. 11. 
38 Af. 3.f0.253.0. 

If livery of ſeiſin be made of parcel of the Tenements, 
&c. in one Town, in the name of all, &c. All the ſaid Tene 
ments &c. paſs by force of the ſaid livery, &c. Arg. 4 mint 
re ad majus : if it be ſo in a Feoffment palling a new right, 
a multo fortiori, itis tor the reſtitution of an ancient right, 
as the worthier and more reſpeted in Law, which holcew 


Afﬀrmative. Vide $.43 3. p 
& " 
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Sef.419. 

Fearof impriſonment ſufficeth to avoid a Bond or a deed ; 
for the Law hath a ſpecial regard to the ſafety and liberty of 
a man. But note a diveriity between a Claim oran Entry 
into Land, and the Avoidance of an a£t or deed for fear of 
Battery. 4 E.7.4.11H.4.618 4ſ.25.vide $.43 4-10. 2.cap.4.96 
13.H.4.Dures 2. 

If a man hath Title to enter into any Lands or Tenements, 
if he dares not enter &c. for doubt of maiming, &c. if he 

h, andapproach as near to the Teaements as he dare 
for ſuch doubt, and by word claim the lands to be his ; this 
entry in Law is as forcible in Law, as an entry in Deed; and 
upon ſuch an ent1y in Law an aſlize doth lie, as well as-upon 
anentryin Deed ; and ſuch an entry in Law ſhall avoid a 
Warranty, &c. vide $.378.11 H6.51. 

But note a diverſity here, between an entry in Law and an en- 
try in Deed ; for that a Continual Claim of the diſfſeiſce be- 
inganentry in Law, ſhall veſt the poſſeſſion and ſeifin in 
him for his advantage, but not for his diſadvantage ; And 
therefore if the diſſeiſee bring an Aſſize , and hanging the 
Aſize he make Continual Claim, this ſhall not abate the 
Aſſze, but he ſhall recover damages from the beginning : bur 
otherwiſe it is of an entry in Deed. Yide$.442. Pl,Com.3 9. 
Parſon of Honylanes Gaſe. 

Arg.ab autor” eſt fortiſimum in lege. 38 A.P 13, 


SefF.421,422., 

Where a Continual Claim ſhall deveſt an eſtate, in any 0- 
ther perſon, in any lands or tenements, there he that makerh 
the Claim-oughr to enter into the land, or ſome part there- 
of : But where the Claim is to bring him that maketh it into 
attual poſſeſſion, there a Claim withia the view ſufficeth ; as 
upon a diſcent, the heir having the Freehold in Law , may 
dim land within the view to bring himſelfinto aCtual poſ- 
leon ; and in that ſcnſe is the opinion of Hwl, and the 
Curt to be intended, 9H 4, 5, &c. But yet the entry in- 
to 


272 Continual Claim. 


to ſome parcel in the name of the reſidue is the ſureſt yy, 
wide $.177.& 11 H.6. (accord with Littleton) 5 1. 

At the Common Law upon a fine or final Judgment gi. 
ven in a Writof Right, the party grieved had a year and; 
dzy to make his claim. So the wite or heir hath a year and 
a day to bring an appeal of death, &c. After judgment 
given in areal aCtion, the plaintiff within the year and 4 
may have a Habere fac* ſeiſmam , and in an action of Debt, 
&c-a Capias, fieri fac', or a Levari facias. 

A ProteClion ſhall be allowed but for a year and a day and 
no I-nger, and in many other caſes. Vid. $.385-426. 14 Hi, 
36. 7 £.3.37. Pl.356,357-367.Britf0.45.6. 


SeF.423,42 4,426. 


PÞ covient a luy que fiſt claime, &c. de faire un | din 
cheſe” an & jour prochein apres cheſc' claime fait durant li 
wie ſon adverſarie, & donques a quecunque temps qu? (i 
Adverſary mor. ſeiſie ſon entry ne ſer. toll per nal tiel diſcat, 
Brit.fo.209.Dy.17 Eliz,3 45. 

$i Difſe:ſor mor. ſeiſie deins Pan & jour, &c. per que lt 
tenements diſcend a ſon here, en ce caſe Penter le io } 
roll, car Van & le jour que aidroit le leſſee en tiel caſe, m 
fſerre pris de temps de title dent. a luy accrue , mes tantſole. 
ment del temps de claime per luy fait en le maner avantd. & 
prey ceft cauſe il ſerra bone pur tiel diſſeiſee pur faire [n 
claime en auxi breve temps que il puiſſiit apres le diſſſm 
ec 

This in caſe of a diſſeifor is now holpen by rhe Statute of 
32 H.9.c9.33. Forif the diſleiſor dye ſeiſed within five years 
aftcr the difleiſin, though there be no cont.claim made.it ſhall 
not take away the entry of the diſlciſee., but after the five 
years there mu't be ſuch continual claim as was at the 
Common Law : but that Stzrure extended not to any Feofiee 
or Ronee of the difleifor immediate or mediate, but they 1&- 
main {till atthe Common Law, Fide 8.39 5.422. 


$27, 


—=WV ———_ — Pry — 


+ © I» fa, , mA ob» —_ =o Ka 


-— 


_ a. @ en 


Continual Claims. 273 


SefF.42$,42 9» 

Item ficome ef# dit en ler caſes miſes,lou home ad title dentr 
pur cauſe dun diſſeiſm, Oc. mes la ley eft, lou home ad droit 
dentr. par caſe d"aſc' aut' title, &c. Here is implyed abators 
or intrudors, and not only their diſſeifors , but the feoffees or 
donees of diſſeiſors,abators or intrudors, or any«other {o long 
25 the entry is cong. and here title is taken .in his large ſenſe 
to inelude a right. YV.SefF.650,0 659. 

Si tenant in tail immediate pui; tiel claime continuz ſon 
acupation en les tenements ceo eft un diſſeiſin, &c. a celuy que 
ft tiel claime , & ſic par conſequens le tenant adonques ad 
fee ſimple. 

SeF.430,431. 


The diſſciſee ſhall have an action of Treſpaſs againſt the 
diſſeifor, and recover his damages for the firſt entry without 
any regreſs, but after regreſs he may have an aCtion of Treſ- 
paſs with a Contineando, and recover as well for all the mean 
occupation as for the firſt entry; and note that Littletor 
doth here include coſts within damages. 

Ou il poit aver un breve ſur leſtar” 5 R. 2. ca. 7. Suppoſant 
par ſon brewve que ſon adverſary avoit entry en les terres, Ofc. 
teluy que fiſt le claim,&rc. & par tiel ation il recover (gs da- 
mages, Cc, i. e. that he ſhall recover damages for the firſt 
tertious entry, but not for the mean profits, though he made 
a regreſs. 37 H 6,35. 2E.4.18. 21 E.4.5.74. 38 Afſ.9. 44 E» 
4.20,10H. 7. 27. Keilway 1.6. And here note that alſo he 
ſhall recover his cots of ſuit. 2 E.4.24.b. 9 E.4.4-b. 16 H. 
1.6.4. Fe.257.4., One or more may commit a force , three 
or more may commit an unlawtul aſſembly, riot or rout, A 
multitude is not reſtrained to a certain number, bur left to 
tle diſcretion of the Judges. A writ of forcible entry is 
grounded upon the Statute of 8 H.6. ca. 9. and lieth where 
me entreth with force , or where he enters peaceavly and 
Rtaineth it with force , or where. he enters by force, and 
&taineth it by force; and in this ation withour any regreſs 
L the 
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the plaintiff ſhall recover treble damages , as well for the 
mean occupation, as the firſt entry by force of the Statute; 
and he ſhall recover treble coſts alſo.3 £.4.19.24 F.N.B.248, 
e@rc.11E.4.11.6.6 H.7.12.22 H.6.5 7. 

If three or four go to make a forcible entry , albeit one 
alone uſe the violence, all are guilty of force, 10 H, j, 
-I2, * 

Note that there is a force implied in Law, as every tref. 
paſs, & Reſcous &# diſſeiſen implieth a force, and is vi & ax. 
7/15, and there is an actual force, as with weapous, number of 
perſons, &c. and when an entry is made with ſuch aug] 
force, an aCtion doth lie upon the ſaid Statute, Yide Sef.2 40, 

24 1.6.20, 
SeF, 431. 


Qui per alium facit, per ſeipſum facere videtur. 

If an Infant or any man of full age have any right of en. 
try into any lands, any ſtranger to the uſe of the infant, &c, 
may enter into the lands, and this Reg. ſhall veſt the lands 
in them without any commandment, precedent or agreement 
ſubſequent. But if a diſſeiſor levy a fine with proclamation 
according to the Statute, a ſtranger without a Command- 
ment,&c. within the five years cannot enter in the name of 
the diſſciſee to avoid the fine;and that reſolution was ground- 
ed upon the conftruftion of the Statute of 4 H.9. c4. 24. 
But an aſſent ſubſequent within the five years ſhould be fu 
ficient, omnis enim ratihabitio, Oc, 7 E.3.69.11 Aſſp.11.39 
HAſſ-p-18. 10 H.7.12.8.31 H.8. entry donque & faux recovn) 
29.lib.g f0.106.4. L.Amudeleys caſe 45 E.3. Releaſe 18 and 
Breve 589.20 E.3.62. per Thorp. 


SeF.4 3 4. 


Reg. It is true that where a man doth leſſe than the com- 
rzzndment or authority committed unto hit, there the Ad is 
void ; and where a man doth that which he is authorized t0 


&» and more , there it is good for "that which is —_ 
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and void for the reſt. Impotentia autem excuſat legem.11 H.4, 
3.12 Aſ5.24,26.Aſs.39.V.$.419.46.E 3. petition 18.33H.6. 
8, Lex non permittit aliquod inconvenens. 

Albeit the Recluſe or Anchorite be ſhut up himſelf, &c, 
yet to avoid a diſcent, he muſt command one to makeclaim, 
andſuch a recluſe ſhall always appear by Atturney in ſuch 
caſes, where others muſt appear in proper perſon. 43 E 3.8. 
b.30.2. 

F Se. 436, 


Nuant home eſt in priſon & eſt diſſeiſe, & le diſſeiſor mor 
ſeiſe. &c. The diſſeiſee ſhall not be bound in this caſe, for that 
by the intendment of Law heis kept without intelligence of 
things abroad, and alſo that he hath not liberty to go at 
large to make entry or claim, or ſeek counſel ; and fo note 
a diverſity between a Recluſe , who might have intelligence, 
and a man in priſon. P1.Com.3 60.Stowels Caſe. 

But if he be diſſeiſed when he is art large, and the diſcent 
is caſt during the time of his impriſonment, this diſcent ſhall 
bind him. 9 H.7.24. Vide lib fo.2 5 9.0. 


SeF.437-. 

Si tiel que eft en priſon ſoit utlage en affionde Debt ou Treſp', 
0% en appeal de Robbery, il reverta ticl utlage, per breve de 
Error,” 

Outlawries may be reverſed,cither by plea,or by writ of Er- 
ror, By plea when the defendant cometh in upon the Capi as 
wlagat', &c. he may by plea reverſe the ſame for matters 
apparent, as in reſpe&t of a Superſedeas, omiſſion of procels, 
variance, or other matters apparent in the Record ; and yer 
n theſe caſes ſome hold, that in another Term the defendant 
sdriven tohis writ of Error,2E.4.1.4E.4.10-21E 4.73. 11H. 
1.5.21H,6.50.9H.4.7.3E1.Dv.192-2El.176.37H.6.19. 

But for any matters in fa&,as death, impriſonment, ſervice 
of the King, &c. he is driven to his writ of Error, unleſs it 
be in caſe of felony,and there im favorem vite, he miy plead 
t, But albeit impriſonment be 2 good cauſe to reverſe an 
L 2 out» 
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outlawry, yer it mult be by proceſs of Law 7n invitum, and 
not by conſent or covin ; for ſuch impriſonment ſhall not a. 
void the outlawry , becauſe upon the matter it is his own 
at. $H,4,7.21H.7.13.39H.6,1.5H.7.1.1E+-4-2.27H.8.2. 38 


Aſſ.p.17. V.8.439. 
Sei.438. 


Auxi ſi un recovery ſoit per default wers tiel que eſt in pri. 
ſon, il awvider” le judgement per breve d'Error, &c. For he 
ſhall have ne writ of diſcent , becauſe the ſummons was ac- 
cording to Law by ſummoners and veiors, and the land taken 
into the Kings hand by the Pernor. Fleta 1.6.ca.67.0 24. W. 
2.4.48.4E.2.diſcent 51. 

Defalta,is legally taken for non-appearance in Court. ' 

There be divers cauſes allowed by Law for ſaving a mans 
dcfault. 1. Py impriſonment. 2. Per inundationem aquarum. 
3- Per tempeſtatem. 4. Per pomtem fraftum. 5. Per navigium 
ſubſtratum per fraudem petents ; non enim debet quis /t 
periculis &* infortuniis gratis exponere, wel ſubjacere. 6. Pr 
minorem etatem. 7.Per defenſioncm ſummonitionis per legem. 
. 8.Per mortem Attornati fi tenens in tempore non novit. 9. Si 
petens eſſoniatus ſit. 10.81 placitum mittatur ſine die, 11.00 
breve ae Warr' diet. 3H.6.46. 38E.3.5. 12H.4.13. $H.7.3- 
F.N.B.19. 4H.5 challenge 1 5 2.Br.Scver default 45. 

Legally Records are reſtrained; to the Rolls of ſuch only 2s 
are Courts of Record.and not the Rolls of Inferior, nor of 4 
ny other Courts which proceed not ſecundum Icom & conſue- 
tudinem Angl.Pl.79.bm.7.6 $Dy.242.17E.3.49.11H.4-26.. 
21H.6.34. error Br.73. 7H.7.4. 194ſ.7. l.q. fo.5 2. Rawlins 
Caſe,Brit.cap.17.1.6.fo.11. Jentlemans Caſe, & 3 0.45.116.7. 
f0.30.1. 8.fo. 60.6. 67.a.f0.260.4. 

During the term wherein any judicial a& is done, the 
Record remaineth in the breaſt of the ſudges of the Court, 
and in their remembrance, and therefore the Roll is alterable 
during that term, as the Judges ſhall dire ; but when that 


term is paſt, then the Record is in the Rol!),admits 1.0 alters 
£10n 
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tion, 2verment or proof to the contrary, 7 H.6.28.19H.6.6. 

If the Tenant or Defendant be in priſon , he ſhall upon 
motion by order of the Court be brought to the Bar , and 
either anſwer according to Law, or elſe the ſame being Re- 
corded, the Law ſhall proceed againſt him, and he ſhall take 
no advantage of his impriſonment, 1 8 El. Dy.z 5 3.3.m.Dy.129. 
Pl.232.Seignior Barkleys Caſe,16H.7,11.9.22H.8. Record Er. 
65.39H.6.4.3£E1.Dy.18 5.11b.6,f0.15.Edens Caſe. 

[f a man in priſon ſhall not be bound by a recovery by de- 
fault,for want of anſwer in Court of Record in a real ation 
which is matter of record, 4 mw/to fort.a diſcent in the Coun- 
try which is a matter of deed,ſhall not for want of claim bind 
him that is in priſon. Quod in minori valet, valebit in ma- 
ji; & quod in majori non valet, nec valebit in minori. 7H. 
618.8H. 6.16. V.$.418. 

A man in priſon by proceſs of Law is to be kept in ſalva 
& ara cuftodia: but yet, Carcer ad homines cuſtedicndes, 
nn ad puniendes dari deber. 


SefF. 439. 


If a man be upon the Sea of England, he is within the 
Kingdom of England,fs. And yet altum mare is out of the 
juriſdiftion of the Common Law, and within the juriſdiftion 
of the Lord Admiral,6 R.2.ProzeF,46.Y.$.198,440,441,67 7. 

And note,L:?tleton faith not,beyond the Sea,or extra 4 Ma- 
1a, tor a man revera may be infra 4 maria, and yer out of 
the Realm of England. 

But inffa 4 maria, or extra,is taken by conſtruction to be 
vithin the Realm of England or dominions of the ſame.z R. 
3. continual Claim 13.4E.3 46. 

If a man be out of the Realm , and a recovery is had 
againſt him in a precipe by default, it ſeemeth that he ſhall 
not avoid the recovery ; for by that means, a man might be 
finitely delayed of his freehold and inheritance,whereof the 
Law hath fo ſpecial regard ; and few or none go over , bur 
it 1s cither. of their own free will, or by ſuit, tor what cauſe 
E:'y fever 
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ſoever and he is not in that caſe without his ordinary remedy, 
either by his Writ of higher nature, or by a Quod ei defor. 
ceat, But outlawry in a perſcnal aftion ſhall be avoided in 
that caſe , quia de minimys non curat lex, and otherwiſe he 
ſhould be without remedy. Y. S. 437. and note the diverſity 
between that caſe of the impriſonment, and this of being be- 
yond Sea. Fe.2.60.6,107a, Ofc. 


SefF.440. 

Excruſatur quis quod clameum non appoſuerit,ut ſi toto tems 
pore litigii fuit ultra mare quaque occaſione Vetus & conſtans 
opinio. Pract.l.5:£,436.8 163. Brit.fo. 21.216, 26 H.8.c.18, 
5 & 6E.6.ca.11. 

By Certificate a thing done beyond Sea may be tried.F,N, 
B.196.29 Aſſ.11.1.7. f.26,2 7. Calvins Caſe. Stat.25 E.z. de 
proaditionibus doth declare, that it is Treaſon by the Common 
Lay to adhere tothe enemies of the King within the Realm 
or without, if he be thereof probablement attaint of overt 
48; and that he ſhall forfeir all his lands,&c, Certain it is, 
that for neceſſities ſake the adherence without the Realm 
muſt bo alledgedin ſome place within England ; and if upon 
evidence they ſhall find any adherency out of the Realm, 
they ſhall find the delinquent guilty. 5R.2.Tryal 54. 35.8. 
c3.2. fo. 261.6. * Dyer 360. contr. * When part of the a, 
eſpecially the original is done in England , and part out of 
the Realm , that part that is to be yerformed our of the 
Realm , if iſſue be taken thereupon , ſhall be tried here by 
twelve men,and thoſe twelve ſhall come our of the place where 
the Writ is brought : for example, it was covenanted by [n- 
denture by Charter party,that a Ship ſhould fail from Black- 
ney Haven in Norf. to Muttrel in Spain, and there remain by 
certain days. 48E.343.11H.7.16.1R.3.4- 

In an ation of Covenant brought upon this Charter- 
party, the Indenture was alledged to be made at Thetford in 
Norfolk, and upon pleading the ifſue was joyned, whether 
the ſaid Ship remained at Mutrrel, &*c. and it was adjudged, 
That this ifſue ſhould be tried at Thetford where the Action 


was 
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vas brought, becauſe there the Contra&t took his Original,&c. 
P.28 EL.Conftant. & Hughin, Ban.R. 1.6. fo. 47. Dowdales 

ſe. 
Obligation made beyond the Seas, may be ſued here in 
England in what place the Plaintiff will. 2 Z. 2. Oblig. 15, 
Whether Bourdeaux in France be in 1/ington or no,is not tra- 
verſable. Fide fo.261.6.- 

If a man be diſſeiſed before he go over Sea,or cometh into 
the Realm again before the diſcent,the diſcent ſhall take away 
his entry. " 


SefF.q441. 


By the Statute of 4 H. 7. cap. 24. five years aſter Procl:- 
mations made upon the Fine, are given to him that rigat 
hath to make his claim , or purſue his Attion , where the 
Common Law gave him but a year and a day ; but this Sta- 
tute extends only to Fines, and not to Non-claim upon a 
Judgment in a Writ of Right: and therefore the Statute of 
34 £3.16. which ouſterh Non-claim, only to Fines levied, ex- 
teadeth not to a Judgment in a Writ of Right to this day ; 
and therefore the Common Law in that caſe remaineth, &c. 
viz, that claim ruſt be made within a year and a day ater 

ent. 

Alſo if a Fine be levied without Proclamations, or without 
ſo many as the Law requireth, then the Statute of Non-claim 
doth extend to ſuch a Fine. 7..3.f0.44,@c. Caſe del fines, |. 1. 
fo.96, Shellezs Caſe, I.2.f.93. Binghams Caſe, 1.3.f.100,Lech. 
fords Caſe, 1.91.f.1 3 9,9. Beaumonads Caſe,l. 10.f.2 9.6, Lon:- 
pet: Caſe, & 99. L.g.f.105. Margaret Poagers Caſe,l.s f.124. 
Saffins Caſe, [.1 0.96. Seymors Cale, 1.3.f.72. Grey/i:ys Caſe, 
Lit. f.65.71.78. Pl.Com.Smith and Stapl. Caſe, Srows Calc, 
and Howels Caſe. Bra#. 435. Brit.216.f0.262.40, 

Fins finem litibus imponit. 

A Feme covert , alſo they in reverſion or remainder expe= 
Cant upon any eſtate of Freghold; are holpen by the Statute 
of. 4 H.7. vide lib.fo,2.62.b. 

L 4 SeF. 
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Se, 442. 

In a writ of. Entry ſur diſſeiſin againſt one , ſuppoſing that 
he had not entry but by 7. $. who diſſeiſed him, the Tenant 
{aid that 1.$. died ſeiſed, and the land deſcended to him, and 
prayed his age: the Plaintiff counterpleaded his age,for that 
he arraigned an Aſſze againſt S. who died hanging the AC. 
ſize, and he was ouſted of his age, for that the bringing of 
the Aſſhze amounted to a Claim. 24E.3.25.9E.2.Age 141. 

If Tenant in Dower alien in fee with Warranty , and the 


heir inthe reverſion bring a writof Entry in Caſi proviſo, 


and hanging the plea,the Tenant dieth, the heir ſhall not be 
rebutted or barred by this Warranty,for that the Precipe did 
amount to a cont inual Claim. 3 E.3.Garr.62, Fleta 1.6. c.524 
Bratt.l.5.f0.436-F0.263.a. Nota,Oc, 

If the goods of a Villain (before any ſeiſure, &c.) be di- 
ſtrained,the Lord may have a Replevin, and the very bring- 
ing of the Writ doth amount to a Claim of the goods, and 
veſteth the property in the Lord, 33E.3.Repl:43.42E. 3.18.6. 
9H. 6. 25, Nemo debet rem ſuam ſine fatto, aut defeftu ſu 
amittere, 


Se. 443. 


If an uſurpation be had to a Church in time of vacation, 
this ſhall not prejudice the Succeſſor to put him out of pol- 
ſeſſion, but thar ar the next avoidance he ſhall preſent. F.N.B. 
34 MMW.2.c.5.imp.excuſ.&c, 

When there is no Dean or Mayor, the Chapter or Com- 
monalty in that caſe cannot make claim, becauſe they have 
neither ability nor capacity to take or to ſue any action. But 
during the vacation of the Abbathy of D.if a leaſe for lite or 
a gift in Tail be made,the remainder to the Abbot of D. and 
his Succeſſors, this remainder is good, it there be an Abbot 
made during the particular eſtate.z H.7.1 3.40 4.26.34 £3 
Garr.29.Qu.de dubtis,&c. 


Inter cuna leges,& percunFabere dofics, Hor. 
As; 
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As, Collatio peperit artes, ſo Collatio perficit artes, 

' Creſcente ſcientia, creſcunt ſimul & ambitationes. ys 
Autoritas Philoſophorum, Medicorum & Poetarum, ſunt in 

cauſes allegande & tenende, fo.264.2. 


CHA P. VIIL 
Of Releaſes. 


SefF. 44 4- 


Eleaſes are of two ſorts, viz. a Releaſeof all the right 
which a man hath cither in lands and tenements, or in 
goods and chattels, Or there is a Releaſe of ations real , of 
orn lands or tenements; or perſonal,of or in goods or chat- 
tels ; or mixt, partly in the realty, partly in the perſonalty 
vide $.492. 

Remiſ. Relax. (9 quiet. clamaſſe, are proper words of Re- 
leaſes, and be much of one effe&t ; beſides there is Renunci- 
are, Acquietare,and there be many other words of Releaſe, as + 
if the Leffor grants to the leſſee for life, that ke ſhall be dif- 
charged of the rent, wide S.5 32. 

Expreſs Releaſes muſt of neceſſity be by Deed. Releaſes in 
Law are ſometime by Deed , and ſometime without Decd. 
As if the Lord diſſeiſe the Tenant, and make a Feoffment in 
ſee by Deed or without Deed, this is a Releaſe of the Seig- 
niory. And fo it is if the diſſeiſce diſſeiſe the heir of the dif- 
ſceifor and make 5 Feoffment,&c. this is a Releaſe in Law of 
the right. And the ſame Law is of 2 right in ation. 27H.8., 
29y.Uſe 34H. 6.44 Attaint,3 E.3.38.21E+4.21. Pl.Com. Dela- 
mere. 

If the Obligee make the Obligor his Executor, this is 
a releaſe in the law of the ation, but the duty remains, for 

7 L s the 
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the which the Executor may retain ſo much goods,&c, 8 E,,, 


3. 21 E.4.2, 

If the feme Obligee take the Obligor to husband, this is 4 
Releaſe in Law, So it isif there betwo femes Obligees, and 
the one take the debtor to husband. 11 H.7.4.20 H.7.29, 
8E.4.3:; 

If an Infant make his debtor an Executor, this is 2 good 
Releaſe in Law of the Aﬀtion. Bur if a feme Executrix take 
the Debtor to husband, this is no Releaſe in Law ; for that 
ſhould be a wrong to the dead, and in Law works a Devoſta- 
vit,which an a&t of Law ſhall never work. M. 3o & 31 El, 
adjudged. 

Note a diverſity between a Releaſe in Deed, and a Releaſe 
in Law : for if the heir of the diſſeiſor make a leaſe for life, 
his right is gone for ever. Burt if the diflciſce doth diſſeiſe 
the heir of the diſſeiſor,and make x Leaſe for life, by this Re- 
leaſe in Law the right is releaſed but during the life of the 
Leſſee; fora Relaſe in Law ſhall be expounded more favou- 
rably, according to the intent of parties, than a Releafe in 
Deed,which is the a& of the party, and ſhall be taken molt 
ſtrongly againſt him. 30 E.3.24-32 £.3.Scfac.102. 

7:5, includeth not only a right,but alſo any Title or Claim, 
either by force of a Condition,Mortmain, &c, for the which no 
Action is given by Law, but only an entry. 


Sef.446-fol.265.4. 


Null droit paſſa per un releaſe ; forſque le droit que le v1. 
lefitr cd al temps del releaſe fait. 

Note, a man may have a preſent right, though it take &- 
fe& in poſſeſſion but in, futuro: As he that harh a right to 
a reveriion or remainder ; and ſuch a right he that hath it, 
may preſently releaſe, Brit.fo.to 1. 

The Baron makes a Leaſe for life and dieth, the Relezſc 
made by the wite of her dower to him in reverſion is good, 
albeit the hath no cauſe of ation againſt him 77 preſents 
36 £.3.Bar.2 4 5.Hoes Cale, 5-part f0.70,7 1. p 
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If there be Grandfather, Father and Son, and the Son dif- 
ſciſe the Grandfather and make a Feoffment in fee.the Grand- 
father dieth, the Father againſt his own Feoffment ſhall not 
enter ; but if he dye his Son ſhall enter. And fo note 2 
diverſity between a Releaſe,a Feoffment, and a Warranty : A 
Releaſe in that caſe is void; a Feoffment is good againit the 
Feoffor, but not againſt his heir ; a Warranty is good both 
againſt himſelf and his heirs. 29 H.6.43.21 £.4.81. 9 H.7. 
16.2£.3.38. 11 H.4.33. 

Note three diverlities, 1.Between 2 Power, and an Autho- 
rity or a Right. 2. Between Powers and Authorities them- 
ſelves. 3. Between a Right and a Poſſibility. 43 E. 3.17. 42 
E.3 24.per Finchaen,17 E.3.67. 

As to the firſt, If a man by his Will deviſeth, that his Exe- 
cutors ſhall ſell his land, and dieth, if the Executors releaſe 
all their right and title to the heir , this is void; for they 
bave but only a bare Authority. And fo it is if Ceftuy que 
xſe had deviſed, that his Feoffees ſhould have ſold the land ; 
albeit they had made a Feoffment over , yet might they {ell 
the Uſe ; for their Authority in that caſe is not given away by 
the livery. 15 H.7.11. 

As to the ſecond, There is a diverſity between ſuch Powers 
and Authoritics as are only to the uſc of a ſtranger, and 
nothing for the benefit of him that made the Releaſe (as in 
the caſe before) and a Power or Authority which reſpecteth 
the benefit of the Releaſor, as in theſe uſual powers of Re- 
vocation, when the Feoffor &c. hath a power to alter,change, 
determine or revoke the uſes (being intended for his benght ) 
he may releaſe ; and where the eſtates before were defealible, 
he may by his Releaſe make then! abſolute, and feclude him- 
ſelf from any alteration or revocation, L. 1. 4/banies Cale, 

lo R.C.4z. | + 

As to the third, Peſore Todgrent the Plaintiff in an 
Action of Debt rclcaſerh to the Bail in the Kings Pench all 
Demands , and after judgment is given , this ſhall not bar 
the PLintiT ro have execution 26ain{t whe Pail , becauſe ar 
the tine of the Relyaſe be had bur &« mcer po.ibility , 2nd 

ncuhcr 
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neither J1us in re, nor Jus ad rem, but the duty is to com- 
mence after upon a contingent , and therefore could not be 


PI" cs» _ ccag@ ws 


releaſed preſently. , 
So if the Conuſee of a Statute,&c. releaſe to the Conuſor 
all his right in the land, yet afterwards he may-MorGhecy- 


tion; for he hath no right in the land till Execution , | } 
only a poſſibility. 25 4/.p.7.27E.3.Execut. 130.P.38 El. Rot, 
521. Borough and Grey. 


SeF.447- 


En Releaſes de tout Ie droit que home ad en cert” terres,&c. 
zl covient a celuy a que le releaſe eſt fait en aſcun caſe, que il 
ad le franktenement en les terres en fait, ou en ley al temps de 
releaſe fait &c.This muſt be intended of a bare right,and not 
of a releaſe of right,whereby any eſtate paſſeth, as to a leſlee 
for years,49 E.3.28. X 

Alſo it muſt be intended of a right of Freehold at the 
leaſt, and not to a right to any term for years, or Chattels 
real; as if leſſee for years be ouſted, and he in the reverhon 
diſſeiſed, and the diſſeiſor maketh a leaſe for years, the filt| 
leſſee may zeleaſe unto him, all which is implied in the firſt, 
&c. 

Alſo in ſome caſe a Releaſe of a right made to one that 
hath neither Frechold in deed nor in Law, is good; as the 
Demandant may releafe to the Vouchee, and yet the Vouchee 
hath nothing in the Land, for that when the Vouchee enters 
into the Warranty , he becomes Tenant to the Demandant, 
and may render the land to him in reſpect of the privity;but 
an eſtrangex cannot releaſe to the Vouchee, becauſe in 7% 
weritate he is not Tenantof the Land, 7E.4.13. 20H.6.29. | « 
s H.7.41.18E.3.12.8H.4.5.vide SeF.490,491. rc 

And © it is if the Tenant alien hanging the Precipe, the re 
Releaſe of the Demandant tn the Tenant to the Pracipe, s ff © 
good, and yet he hath nothing in the land, 2o E.4.14. 12 | T 
APP-41. " 

In time of vacation an Annuity that the Parſon ought to JN in 
pap 
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n- [pzy, may be releaſed to the Patron in reſpect of the privity ; 
ve Bhat a releaſe tothe Ordinary only ſcemeth not good, becauſe 
ite Annuity is Temporal. 8 E. 3.81. 46 E. 3.6.06. 21H. 
Or 41+ 
; ia diſſeiſor make a leaſe for life, the diſſeiſee may releaſe 
"Wo him ; for to ſuch a releaſe of a bare right there needs no 
7, W privity. Bur if the diſleiſor make a leaſe for years, the dif- 
fiſce cannot releaſe to him becauſe he hath no eſtate of fiee- 
hold. And yet in ſome caſe a right of Free-hold ſhall drown 
in a Chattle, as if a feme hath a right of Dower, ſhe may 
releaſe to the Guardian in Chivalry, and her right of Free- 
© Þ| hold ſhall drown, becauſe the Writ of Dower doth lie a» 
1 || gainſt him, and the heir ſhall take advantage by it. And 
: | note, That by a Maxim, a right of entry or a choſe in acti- 
t |} on cannot be granted or transferred to a ſtranger.Mirr.cap.2. 
e $.17. 
If a man be diſleiſed of an acre of land, the diſſeiſee hath 
e | ju proprietaris, the diſſeifor hath jus poſſeſſionis ; andif the 
s |} diſeiſce releaſe to the diſſeifor , he hath jus proprietatis & 
n || poſeſſonis, &* Reg. 
t When a naked right to land is releaſed to one that hath 
, | jw poſſeſſions, and the other by 2 mean title recovers the land 
from him, the right of poſſeſſion ſhall draw the naked right 
t I vith it. For Example; if the heir of the diſſeiſor being 
: || inby diſcent, 4. doth diſfſeiſe him, the diſſeiſce releaſe to £. 
» © now A. hath the meer right to the land; but if the heir of 
; | the diſſeifor enter into the land, and regain the poſſeſſion, 
; Ef that ſhall draw with it the meer right,&c. Br.l.2.fo. 32. Brit. 
| fo.85.121. 
| But if the Donee in Tail diſcontinue in fee, now. is the re- 
verſion of the Donor turned to a naked right: if the Donor 
releaſe to the diſcontinuee , and dye, and the iſſue in Tail 
rcover the land,&c. he ſhall leave the reverſion in the dif- 
continuee ; for the iſſue in Tail can recover but the eltate 
Tail only, and the Donor cannot have it againſt his releaſes, 
but if thediſſeiſee enter upon the heir of the diſſeiſor , and 
inkoff 4.in fee, and the heir of the difſeifor recover the whole 
cltate, 
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eſtace, that ſhall draw with .it the meet right, and leaye yy, 
thing in the Feoffee, | 
Another diverſity is obſervable , when the naked right 
precedent before the acquiſition of the defealible eſtate , 
there the re-continuance of the defeafible eſtate ſhall ny 
draw with it the preceding right. As if the diſſciſee diſſe 
the heir of the difſeiſor, albeit the heir recover the lands 
gainft the diTeilee, yet ſhall he leave the 'preceding right 
the diſleiſee. So if a woman that hath right of Dower di. 
ſaiſe the heir,and he recover the land againſt her, yer ſhall te 
leave the right of Dawerin her. 5 Aſ.i.10 4.16.50 E.z,, 
30 Aſſ.5. 11 E.3.Entry 56. 
Another diverſity is to be noted , when the meer right i 6 
fubſequenr, and tranſlated by a& in Law, there albeit th Þ 1 
4 


poſſeſhon be recontinued, yet that ſhall not draw the naked 
right with it ; as if the heir of the diſlciſor be diſſeiſed, and 
the diſſeiſor infeoff the heir apparent of the diſleiſce, being 
of full age, and then the diſſeiſee dieth,and the naked right 
deſcends to him, and the heir of the diſſeiſor recover the 
land againſt him, yet doth he leave the naked right in the 
heir of the diſſeiſce. 

So if the diſcontinuce of Tenant in Tail infeoff the iſle 
m Tail of full age, and then the diſcontinuee recover, & 
yet he leaveth the naked rightin the iſſue, 12, 4.41 27E; 
$4438.23 H.8, Reſtore al atf;on Br.5.vide $.473,47 5,41), 
487. 
Bur if the heir of the difſeifor be diſſeiſed , and the di. 
ſeiſee releaſe to the difſeifor upon; Condition, if the Condition 
be broken, it ſhall reverſe rhe naked right. And fo if the 
diſſeiſee had entred upon the hcir of the difſeiſor,and made 1 
Feofiment in fee upon Cgntlition, if he euter for the Cond. 
tion broke, and the heir of the diſſeiſor enter upon him, the 
nz2ked right ſhould be left in the diſſeiſce. But if the heir « 
the difſeifor had entred before the Condition broken, then the 
rigt.t of the difleuicee had been goae for ever. 38 E. 3. 16 
9 H.7.24. 
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Natural ſeifin is the freehold in Deed, and the civil the 
fechold in Law. Bra#.l.4.f.206,2.36.Brit.f.3 3.b. Vide $.680, 

If a man levy a fine to 2 man Sur Con.&c, Com.ceo,&t. or 
a fine Sur Conuſan, de droit tamtum,theſe be feoffments of Re- 
cord ; and the Conuſee hath a frechold in Law in him before 
he eatreth. 42E.2.20.10H6.14.17£.3+7,8.2 E. 3433. 

Upon an exchange the parties thave neither freehold in 
Deed nor in Law, before they enter ; ſo upon a Petition the 
freehold is not removed until an egtry. 11 Hi 61. 21 H.7. 


12. 

If Tenant for life by the agreement of him in the rever- 
fon ſurrender unto him ; he in reverſion hath a freehold in 
Law in him, before he enter. 32 E.3.Bar.262., 42 Af. 13 H. 
þSur7.10. 

Upon a livery within view, no frechold is veſted before an 
entry. 31 E.3.12. fo,266.6, 

If aman do bargain and ſel] land by Deed Indenture and 
inrolment, the frechold in Law doth paſs preſently , and fo 
when uſes are raiſed by Covenant upon good conſideration. If 
a Tenant in a Precipe, being ſeiſed of Lands in fee, confeſs 
himſelf to bea villain to a ſtranger, and to hold theland in 
villenage of him, the ſtranger by his acknowledgment is a- 
(ally ſeifſed of the freehold aud inheritance without any 


Uttry. 17E.3.77.18E. 4-25. 
SeF.449,450,451. f0.267.4, 


A releaſe of all the right may be good to him in reverſion, 
forto him in remainder in deed, 7E.3.5 4.) albeit he hath no- 
thing in the freehold, becauſe he hath an eſtate in him. 7 E.4. 
13.14 H.4.32.0. 41 E.3.17. 49 £.3.28 Caſe ml. 

For he to whom a Releaſe is made of a bare right in lands 
and tenements,muſt have cither a frechold in Deed or in Lam, 
in poſſeſſion, or a ſtate in remainder or reverſion in fee, or fee 
ail or for life, : 

But 


288 Of Releaſes. 


But note that the eſtate which maketh a man Tenant tothe 
precipe, is ſaid to be the., freehold, 3 E 2, enter 2.FN.g 
297-E. 

Sef.. 452. Fo.267.6, 


' Note,that as2 releaſe made of 2 right to him in reverſg, 
or remainder, ſhall aid and benefit him that hath the part, 
cular eſtate for years, life, or eitate tail : £0 a releaſe of x 
right made to a particular Tenant for life, or in.rail , ſhall 
aid and benefit hum or them in remainder. . S:/s ceo pojent 
monſtre, 

The one cannot plead the Releaſe made to the other, 
without ſhewing of it, fer that they are privy in eſtate. 

There is a diverſity between ſeveral eſtates , in ſeveral 
Lands and ſeveral eſtates in one land ; for if two Tenants ig 
Common of Lands, grant a rent charge of forty ſhillings out 
of the ſame to one in fee, and the grantee releaſe to one of 
them, this ſhall extinguiſh but twenty ſhillings, for that the 
grant in judgment of Law was ſeveral : But if one be Te- 
nant for life of lands, the reverſion in fee over to another, 
ifthey twojoyn in grant of a rent out of the lands, if the 


grantee releaſe, either to him in the reverſion, or to Tenant 
for life,the whale rent is extinguiſhed ; for it is but onerent, 
and ifſueth out of both eſtates. 


Se. 453. Fo. 268. a. 
Note twodiverſitics, 1 Between a Scigniory or rent- ſer- 
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vice, and arent charge : fora Signiory or rent ſervice maj 


be releaſed, and extinguiſht to him that hath bur « bare right 
in the land, in reſpeC of the privity, between the Lordand 
the Tenant in right ; for he is not only as Tenant to thet- 
vowry, but if he die,his heir withing age, he ſhall be inwad 
and if of full age he ſhall pay relief, and ifhe die without 
heir the land {Hall efcheat. But. there is no ſuch privity n 
caſe of a rent charge, for there the charge lierh upon ts 
Land. 

The ſecond diverſity is between a Seigniory , and = 

I 
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right to land : for a releaſe of a bare right to land to one 
that hath but a bare right, is void. But a releaſe of a Seigni- 
ory to him that hath but a right, is good toextinguiſh the 
gory. ROE 
fon | Nota ; Seigniory, rent or right, either in preſents, or in fu- 
ti» Wie, may be releaſed five manner of ways; and the firſt three 
f 2 Without any privity, 1. To the Tenant of the freehold in 
hall Bed or in Law. 2, To him in remainder. 3. To him in 
ient Exmerfion. The other two in reſpedt of privity, as 1. Where the 
lord releaſeth his Seigniory to the Tenant being diſſeiſed , 

er, Eiving but a right and no eſtate atall. 2. In reſpe&t of the 
pivity without any eſtate or right, as by the demandant to 
the vouchee, or donor to the donee, after the donee hath 
iſeoatinued in fee, wid. S. 455.4. 10. fo. 4%. Lampets 
ale. 

If the Lord hath acceptcd-ſervices of the difſeifor,then the 
lſeiſee cannot enforce the. Lord to avow upon him, though 
ls beaſts be taken, &c. 20 H.6. 9.6.2 E 4.6.4. ; 


>the 
V.B, 


&, BW But ſome do hold, that if there be Lord and Tenant, a 
the Fite Tenant be diſſeiſed, and the diſſeifee die without heir, 


tbe Lord accepts rent by the hands of the difſeifor, this is no 
ar to him ; contrary it is,if he avow for the rent in Court of 
Record, or if he take a corporal ſervice, as homage or feal- 
'; for the diſſeiſor is in by wrong , but"if the Lord accept 
te rent by the hands of the heir of the difſeifor, or of his 
koffee, becauſe they be in by title, this ſhall bar him of his 
Feicheat, which is to be underſtood of a diſcent or a Feoff- 
ent, after the title of Eſcheat accrued ; for if the difſeifor 
ake a Feoffmont in fee, or die ſeiſed, and after the difſeiſee 
e vithout heir, then there is no eſcheat at all, becanſe the 
t hath a Tenant in by title, 7 E. 6.Eſcheat Br.18.' F.N.B. 
,7H.4.17. 2 H.4.8.6 H.7.9. vide SefF. 566. Upon the 
te 21H. 8. ca. 19, theſe four points are to be obſer- 


d, 

1.That the Lord hath ſtill election, either to ayow accord- 
$0 the Common Law,or by force of the Statute, by reaſon 
ibis word (May. ) 


2. Albeit 
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2. Albeit the purview of the a& be general, yet all ne F 
ceflary incidents are to be ſupplied, and the ſcope and end of F* 
the a& to be taken; and therefore though he need not to 
make his avowry upon any perſon certain, yet he muſt al. 
ledge ſeifin by the hands of ſome Tenant in certain within 
40 years. * 

3. That if the avowry be made. according to the Statute, 
every plaintiff in the replevin, or ſecend deliverance, be he 
Termor or other, may have every anſwer to the avowry that 
is ſufficient; and alſo have aid, and every other advantage 
in Law, (diſclaimer only excepted) for diſclaim he cannot, be- 
cauſe in that caſe the avowry is made upon no certain perſon, 

4. Where the words of the Statute be, If the Lord diftrain 
upon the Lands and Tenements holden , yet if the Lord 
come to diſtrain, and the Tenant enchaſe-the beaſts which 
were Within the view, out of the land holden, and there the 
Lord diſtrain, &c: in judgment of Law the diſtreſsis lawful, 
and as taken within his fee and Seignory ; and the Statute 
being made to ſuppreſs fraud, is to be taken by equity. L.9, 


fe.1 36.Aſcoughs Caſe, 2214.8.f0.4. 32 H.8.ca.2.l.9.f.36. Tack 
nals Caſe, 3 4 H.8.Avow.Br.11 3.1.9.f.2 2. Caſe d' Avow.11h 
7+4-34 H.6.18.16 £.440.21 H.7.40. | 


Sef.445. fo.269. 


Note a diverſity between a Releaſe of a Rent ſerviceout of 
Land, and a releaſe of right to land. As if a leaſe be madeto 
(F.) one for life reſerving to the leſſor and his heirs a certain 
rent. 

If the Leſſee be diſſeiſed, and after the Leſſor releaſe to the 
leflee and his heirs all the right which he hath in the Land, 
and after the leſſee enter,albeit in this caſe the rent is extind, 
yet nothing of the right of reverſion ſhall paſs : 

But admit that the Donee in tail, (in ſuch caſe) make 
Feoffment in fee, and the Donor releaſe unto him and hu 
heirs, all the right in the Land , this ſhall extinguiſh the 


rent, becauſe the Lord muſt avow upon him, and yet the Te- 
nanc 
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int in Tail, after the Feoffment hath no right in the Land, 
tthereaſon is in reſpeR of the privity, and that the donor 
by neceſſity compellable to avow upon him only,&c, 1 Hs. 
10.43-14 H.4.38.1.3.f0.29. 1.6:58.10 E.3.26. 48 E.3.8.6. 
1 E.3g4rd. 116. 5 E.4.3.7 £.4-27. :5 £.4.13. Trim 18 El. 
© ThWaits Caſe in Com.Banco. Nota,O&c. 


SefF.45 7,458. 

$i veray Tenant que eſt diſſeſie, teign del Seign, per ſervice 

Chivalry & mor” (ſon heir efteant deins age) le Seign.ave- 

& ſeiſer” le gard del heir : mes fitiel tenant fiſt Feoffment 
fe&c. auterment eſt. 12 H.g.13. 36 E.3.gard.10.6 H.7.9. 
1861.32 H.6.27. 7 E.6.gard.Br. 

There be four manner of Avowries for rents and ſervices, 
kevie, 
l, Super Verum tenentem, 2s in the caſs here put. 
t Supra verum tenentem in forma preditta, as where 2 
lake for life, or 2 gift in tail be made, the remainder infee, 
j.Upon one as upon his Tenant of the Mannor, omitting 


a the leſſee. 

&Sur la matter,en 13 terre, as within his fee and Scigniory. 
where the Tenant by Knights ſerggec maketh a Leaſe for 
reſerving a Rent,and die, his heir within age, the Guardi- 
a ſhall avow upon the leſſee. 2 H.4.24.12 £.4.42. 26 H.6. 


7 Firm) and this is when the Lord hath a particular eſtate in 
x, {= igniory,and fo ſhall the donor upon the donee, or leſſor 


ba 17.9 El.Dyer 257: 5H.7.11.7 E.4.24.20 E.3-4V0W. 
in $1147 E.3fo.ult. 38 H6.23. Now by the Statnte 21 H. 8. 

\Iy. The very Lord may avow as in Lands within his fee 
the Þ Signiory, without avowing upon perſon in certainty. 
nd, Note a diverſity, if Tenant in Tail make a Feoffment in 


e, yet the right of the Tenant in Tail remains, and ſhall 
end to the iſſue in tail. But when the Tenant in fee- 
lemake a Feoffment in fee,no right at ail remains of his 
We,but when the whole is transferred to the Feoffee, Alſo 
* Lord is not compellable in that caſe to avow upon the 
afbr, but if he will,as Lircleron here ſaith, he may avow = 


rn © 


bo 
R 
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the Feoffee, but fo it is not in caſe of tenant in tail, 
269. b, 

Note a diverſity , between ations and acts: which concen 
the right, and actions and a&ts which. concern the poſleſnſ}® 
only ; for a writ of cuſtoms and ſervices lyeth not againf br 
the Feoffor, nor a releaſe to him ſhall extinguiſh the Seigni. 
Ty. So if a reſcous be made, an AT. ſhall nor lie againſ the 
Feoffor ., and him that made the Reſcous, becauſe the Feofſee 
is Tenant and in Al. the ſarpluſage incroached , ſhall e 
avoided ; for theſe aCtions and acts concern the right, but of 
a ſcifin and avowry which concern the poſſeſſion , it is 6 
therwiſe ; andif the Lord releaſe to the Feoffor, this: is good 
between them, as to the poſſeſſion, and diſcharge of the ar- 
retages ; but the Feoffee ſhall not take benefit of it, for that 
it extended but to the right. But the Feoffor ſhall pleads 
releaſe to the Feoffee, for thereby the Seigniory is- extint, 
as if the leſſee for life doth waſt, and grant over his eſtate, and 
the leſſor releaſe to the grantee, in an ation of waſt againf 
the leſice, he ſhall plead the releaſe, and yet he hath nothing 
in the land ; and fo in waſt ſhall Tenant in Dower, or by the 
curteſie in thelike caſe, and the vouchee, and the Tenant in 
precipe after a Feoffment made , and fo in a contra forma 
collationis. 

Nota, &c. If there be Lord and Tenant, and the rent isb- B® 
hind for divers years , and the Tenant make a Feoffment i ws 
fee, if the Lord accept the ſervice, or rent of the Ferffee due or 
in his time, he ſhall loſe the arrerages due in the time of the 
Feoffor ; for after ſuch acceptance , he ſhall not avow upon 
the Feoffor, nor upon the Feoffee, for the arrerages- due, & 
But in that caſe if the Feoffor dieth , albeit the Lord accept the 
the rent or ſervice by the hand of the Feoffee due in+ his tims 
he ſhall not loſe the arrerages,for now the Law compelleth hin 
to-av0 upon the Feoffee ;and that which the Law compelled} ** 
him unte, ſhall not prejudice him. 4 E. 3.22+ 7.E, 3, $-7-£4 
27429 H.8, avow.Br. 111.1.3, fo.65.66.Pennants caſe 7.84 
14-2.E.4+6.3.4.H.6.46.47-E.3-4. Vide lib, &c. Os " 
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SeF. 459. 

if a man make a leaſe for years, the Remainder for years ; 
1nd the firſt leſſee doth enter, a releaſe to him in remainder 
fir years is good to inlarge his eſtate. 2.2. E. 4. Surr. 6, 

But if a leaſe be made to beginat Michaelmas, reſerving 2 
eat, and before the day the leſſor releaſe all the right that 
tehath in the land, this cannot enure to inlarge the eſtate , 
but to extinguiſh the rent in reſpe& of the privity. M.39. & 
40 E.in Scace. Sir H. Woodhouſe, and Sir Will.Pafton. 

A man grants the next avoidance of an advowſon to two, 
the one of them before the Ch. become void (for after it 
kxeome void, it is but a thing in aCtion) may releaſe to the 
aher; for although the grantor cannot releaſe to them to in- 
male their eſtate , becauſe their intereſt is future, and not 
n poſſeſſion ; yet one of them to extinguiſh his intereſt may 
reaſe to the other in reſpe& of the privity. P.3 8.E[.Quaimp. 
» Bennet, vers leveſque Norwich in Com. Bane 

Note, that ſeeing leſſee for years hath intereſſe termini, 
before entry he may grant it over,albeit for want of an atual 
poſſeſſion, he is not capable of a releaſe to inlarge his eſtate, 
pM, Com. 42.3. 

But if a man make a leaſe for life, the remainder for life 
and the firſt leſſee dieth, a releaſe to him fin remainder and 
bis heirs, is good before he doth enter to inlarge his eſtate , 
or that he hath an eſtate of freehold in Law in him» 


| SeF. 460. and 461. 

A releaſe to a Tenant at will is good , becauſe between 
them , there is a poſſeſſion with privity ; but a releaſe to a 
Tenant at ſufferance is void,becauſe he hath a poſſeTon with- 
ot privity. 21 H.1.37. 2 E. 4.1.b-2.E.4.27.8.4-16.29.H.6. 
Rel. 1. Fo, 270. b. 

But if a manu enter into Land of his own wrong, and take 
ne profits, his words to hold it at the will of the owner can- 
vot qualifie his wrong, but he is a difleiſor, and then the 1e- 


aſe to him is good ; or if the owner conſent thereunto, then 


te 
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he is Tenfnt at will, and that way alſo the Releaſe is py 
Temps H.8.Tenant & wol.l.5.,2. E.4.38.13 E.3.4ſ.86, 

But there is a diverſity , when one cometh to a partiqy 
eſtate in land by thea& of the party and when by a& in ky 
for if the Guardian hold over,he is an Abator,becauſe hi 
tereſt came by at in Law, 10 E.4.9.10. 

Privity is fourfold : 1.Privies in eſtate, as between the 
- nor and donee, leſſor and leſſee, which privity is ever imn 
diate. 

_ 2+ Privies in blood; as the heir to his Anceſtor, or betyel ; 
Coparceners,&c, 

3+ Privies in repreſentations Executors,&c. to the Tek 
tor. 

4-Privity in tenure,as the Lord and Tenant,&c. which m 
be reduced to general heads, Privies in Deed, and Privie i 
Law. 0d N,B.117.137.1.4-f0.23. Walkers Caſc,l.4-f.123þ 
Vide $.45 4+ 


SefF.462,9 463. 


When a Feoftment is made to 4 future uſe, as to the pe. 
formance of his laſt Will, the Feoffees ſhall be ſeiſed to th 
uſc of the Feoffor, and of his heirs in the mean time. - An 
reaſon would , That ſeeing the Feoffment is made withou 
conſideration, and the Feoffor hath not diſpoſed of the prof 
inthe mean time,that by conſtruction and intendment of Lay, 
the Feoffor ought to occupy the ſame in the mean time, And 
ſo it is when the Feoffor difpoſeth the profits for a particu 
time 7» preſents, the uſe of the Inheritance ſhall beto the Fe 
offor and his heirs.as a thing not diſpoſed of, 35 H. 6. 8- 
pena 22.15 Hi7.12.b.37 H.6.36. 11 H.a.s2. 7 Hee 21h, 
111.Dyer. 

And note a diverſity between a Feoffment of lnds ar tw}, 
day upon confidence , or to the intent to perform his lat 
Will, and a Feoffment to the uſe of ſach perſon and pe 
ſons, and of ſuch eſtate and eſtates, as he ſhall appoint 0 
his laſt Will ; for in the firſt caſe the land paſſeth by tht 
Will, and not by the Feoffment ; for after the h—_— 


n by 
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Feoffor was ſeiſed in Fee fimple, as he was before : but in 


Ply 1ier caſe the Will purſuing his power is but a direQtion of 


the uſes of the Feoffment,and the eſtates paſs by execution of 


ug the uſes which were raiſed upon the feoffment, but in both ca- 


&s the feoffees are ſeiſed to the uſe of the feoffor and his heirs 

athe mean time. L, 6. fo. 17, 18. Sir Edw.Cleres Caſe, fo. 
1h, 

11" uſes are raiſed, either by tranſmutation of the eſtate, 

u by Fine, Feoffment, Common Recovery, &c. or out of the 

late of the ewner of the land by bargain and fale, &c. or by 


I Covenant upon lawful conſideration, Dion and Freyns Caſe, 


li&c.fo.t13. 

There cannot be two uſes in ef, of one and the ſame 
knd, 

But if A.diſſeiſe one to the uſe of B.and doth bargain and 
ll the land for money to C. C.hath an uſe, and here betwo 
iſes of one land, but of ſeveral natures, the one, wiz. upon 
the bargain and ſale to be executed by the Statnte,and the 0- 
ther not, But fince Littleton wrote, all uſes are transferred 
by AR of Parliament into poſleſſion,z 7 H.8.cap.1 0. 


Se8.464. Fol.272.4. 


By the Statute of 2 H.s.cap.3.Star.2. it is enacted, that in 
three caſes , he that paſſeth in an Enqueſt , ought to have 
lands, tenements to the value of 405. wiz. 1. Upon Trial 
of the death of a man. 2. In Plea real between party and 
patty. And 3. In Plea perſonal, where the debt , or (or 
and) the damages in the Declaration amount unto forty 
Marks. 28 H.8. Dyer fol. 9. 9 Hs. fol.s. 1s H.7.13.6. 5 
447.0s | 
The ſureſt conſtruction of a Statute , is by the rule and 
raſon of the Common Law. Uſes were at the Common 


When the Law gives to any man any eſtate or poſſeſſion, 
_ giveth alſo a privity , and other neceſſaries to the 
6, 


Since 
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Since Littletou wrote, the ſaid Statute of 2 H. 5. is altery. 
for where the Statute limited 40 5s. now a later Statute has 
raiſed it to 40 [. and ſo it ought to be contained in then 
fac. 27 El.cap.6. 

Nota, An uſe is 2 truſt or confidence repoſed in ſome g. 
ther, which is not iſſuing out of the land, but as a thing cl. 
lateral,annexed in privity to the eſtate of ths land, and toth 
perſon touching the land, wiz. that Ceſtuy que uſe ſhall tak 
the profit,and that the Terre-tenant ſhall make an eſtate xc 
cording to his direftion. So as Ceftuy que uſe had neither ju 
in re, nor jus ad rem, but only a confidence and truſt , fi 
which he had no remedy by the Common Law,but for bread 
of truſt, his remedy was only by Subpana in Chancery. Fr. 
teſcue cap.25,26, &c. Pl.Com.z 52.b. in Dalameres Caſe, 6 
349 .b.l.1fo.121,122,127,140s Chudleys Caſe, 1.2. fo.58,11, 
L.6.f0.64.1.7 fo.13.& 34. Vide Forteſcue ut ante,&@c, How | 
rors ſhall be returned, &c. 


SeF.465. Fol.2.57.n. 


It is a certain rule, That when a Releaſe doth enure by wy 
of inlarging of an eſtate,that there muſt be privity of eſtate 
as between leſſor and lefſee,donor aud donee, Fleta l. 5.cap.z4 
ISH.7.14.22E.4.4. 

But a Releaſc to him that 7» re! weritate (albeit there be 
privity in Law , and a tenancy in ſuppoſition of Law) hath 
no eſtate , cannot enure tohim by way of inlargement , for 
my can his eſtate be inlarged that hath not any? Vide 
Libr. 

If a Tenant by the Curteſie grant over his eſtate yet hels 
Tenant as to an action of Waſte, Attornment, &c. and yet4 
Releaſe to him and his heirs cannot. enure to inlarge his & 
ſtate, that hath no eſtate at all. * 

If I grant the reverſion of my Tenant for life to another 
for life , 'now ſhall not he have an ation of Waite. But! 
I releaſe to the grantee for lite and his heirs, now he hath 
the Fee-fimple , and ſhall puniſh the Waſte done ny 
435 
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48 E.3-16.8. per Perſay and Finchden, 41 E.3.17. 4, 7 E.q. 
17. 
y isfurther to be obſerved, that to a releaſe which enureth 
by way of inlargement of the eſtate, there is not only re- 
quired privity and an eltate, but ſufficient words alſo in Law, 
to raiſe or create a new eſtate. 

If a man make a leaſe to L. for term of the life of B. and 
aſter releaſe to A. all his right in the Land, by this 4. hath 
an eſtate for term of his owa life, for a leaſe for term of his 
life is higher in Judgment of Law, than an eſtate for term of 
another mans lite, vide 16 H.6.Relzaſe 45. 22 E.2. Rel, Sta- 
tham. 

Nota, when a releaſe doth enure by way of enlargement 
of an eſtate, no inheritance, either in fee-{imple or fee-tail, 
can paſs without apt words of inheritance : But there is a 
diverſity between a Releaſe that enureth by way of Mitter 
lftate, and by way of enlargement of the eſtate, 9 El. Dyer 
263. 

If there be three Joyntenants,and one releaſe to one of the 
other all his right ; this enureth by way of Miter letate,and 
paſſeth the whole fee-ſimple without theſe words (Heirs.) But 
if there be two Joyntenants, and the one of them releaſe all 
his right to the other, this doth nor to all purpoſes enure by 
wy of M:tter leſtate, for it maketh no degree , and he to 
whom the releaſe is made, ſhall for many purpoſes be adjudg- 
edin from the firſt Feoffor , and this releaſe ſhall veſt all in 
theother Joyntenant without theſe words (Heirs.) 40 E.3.41. 
46E.3.19H.6.;.3H.6.5.10E.4.3. 

But if there be two Coparceners, and the one relea% all his 
nght to the other, this ſhall enure by way of Mizter [iſtate, 
and ſhall make a degree, and without theſe words (Heirs) 
ſhall paſs the whole fee-ſimple. 

And note, that to a releaſe that enures by way of Mi*ter 
leftate, rhere muſt be privity of eſtate at the time of the Re- 
kaſe. 37H.8.Alienat.Br.31.8H-4.8.404/[.5-19. 

If two Coparceners be of a rent, and the one of them 
take the Terre-tenant to husband , the other may releaſe to 

M her, 
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her, notwithſtanding the Rent be in ſufpence, and it ſhall en. 
ure by way of Mitter leſtate, and ſhe may releaſe alſo to the 
Terre-tenant, and that ſhall enure by way of extinguiſhment, 
But if ſhe releaſe to her fiſter,and to. her husbangd, it is good 
to be ſeen how it ſhall enure. * 

Nota,Some Relcaſes do enure by way of enlsrgement of e. 
ſtate, ſome by way of Mitter leftate, fome by way of Mitter 
le droit,by way of Entry and Feoffment, and ſome by Excin- 
guiſhment, vide Littl.fo.68,69. 


SeF.467. Fol.2.7 4.8. 


Reg. He that hath a fee-ſimple at the time of the Releaſe 
made of a right.&c.ncedeth not ſpeak of his heirs; for a re- 
leaſe of a right for a day is ſufficient, &c. But if a man he 
eiſſciſed of two acres he may releaſe his right in one of them, 
and yet enter into the other, vide 6 E.3.17., alias 6 E.3.17. 
12 E.3.diſcent F.29. 

So note a diverſity, between a releaſe of part of the eſtate 
of a right, and a releaſcof aright in a part of the Land. 

Again, note two diverlities, 1. Between the quantity of the 
eſtate in a right, and the.quality thereof, for albeit the dif- 
ſeiſce cannot releaſe part of the eſtate,yet may he releaſe his 
right upon condition, 4E.2.Releaſe 50. 43/12. 17 4-2. 3 
El[.13.21H.2.4. be 
* 2, Diverſity is between a right, which is favoured in Lay, th 
and 2 condition created by the party. which is odious in Lay, £ 
for that jt defeateth eftates; and therefore if a condition be | © 
releaſed upon condition, the Releaſe is good, and the Condi- | 


tion void, f0.2.7 4 6. rol 
An expreſs ManumiſTon of a Villain cannot be upon con- | 7 
dition, for once free in that cafe and ever free. Alſo anAt- of | 
tornment to a grautce upon condition, the condition is void, % 
& 


becauſe the grant is once ſetled.But this is to be underſtood of 
a condition {ubſequene, and not of a corflition precedent, for 
m both cas rhe condition precedent is good, But Letters Pa- 
tents of Denization made to alien-, may be either up! 
candition 
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- || condition ſubſequent or precedent,and ſo may the King make 
2 Charter of Pardon to a man of his lite, upon condition as 
' | isaboveſaid, Ror.Parl.13H,6.11.29.4p.Guiliams Cale, 10E. 
| | 342.3 H.7.4.6. 

SeF.469. 


Lu home ad forſque droit 8 Ia terre,&* nad rims in le ve- 
werſion ne in le remaiuder in fait ; fi trel home releaſe tout ſore 
droit & un que et tenant de le franktenement, tout. ſon droit & 
aleomment que nul mention ſoit fait de les heives celuy a que 
le releaſe eſt fait. To a releaſe of a right, madeto any that 
hath aneſtate of Frechold in Deed or in Law.,no privity at all 
G | b requiſite. Leſlee forliteletteth the ſameland over to ano- 
. Þ ther for termof the lift of his leſſee,the remainder to another 
vs © infee; A releaſe in this caſe by the firſt leſſor to the leſſee, 
n |} 4th not enure by way of Mzrter /e drozt, for then ſhould he 
7. Þ fave the whole right, bur as it were by way of extinguiſhmenc 

in reſpe:t of him that made the releaſe ; and that it ſhall 
te © cnure to him in the remainder, which is a quality of inheri- 
tance extinguiſhed, bur yet the right is not extinct in deed, 


the 

if. SefF.471. Foe275 b. 

bus 

11 If a diſſeiſor make a leaſe for life, the remainder in fee, al- 


beit to ſome purpoſes they are as one Tenant in Law, yet if 
aw, || icdiſleiſce releaſe all Actions 0 the Tenant for life, he in the 
ay, | mainder ſhall not take benetit of this releaſe, for it extend- 
\ be £ 4D only to the Tenant for life, /.8 70.1 48.Edw. Alrhams Caſe. 
ode Alſo if the diſſeifor make a leaſe for life, and the ditſciſes 

rdeiſe all Attions to the lefſee, this enureth nat to him in the 
-on- © Frerlion. And fo our Author is to be underſtood of a releaſe 
at- 0 * Rights, and not of a releaſe of Actions to the Tenant for 


.oid, I Ut, as to or for the benefit of him in the remainder or re- 
erhon, 


: Js Of Releaſes. 


SeF.472. fol.276.4. 

If Tenant for life be diſſeiſed by two , and he releaſe ty 
one of them, this ſhall enure to them both, for he to whom 
the releaſe is made, hath a longer eſtate then he that relea. 
ſeth, and therefore cannot enure to him alone to hold our 
his Companion, for then ſhould the releaſe enure by way of 
Entry and grant of his eſtate , and conſequently the gif. 
ſciſor to whom the releaſe is made , ſhould become Tenant 
for life, and the reverſion reveſted in the leſſor, which ftrange 
tranſmutarion of eftates in"this caſe the Law will not ſuffer, 
13E.4.Diſcent,F.2.9. 

Bur if leſſee for years be ouſted, and he in the reverſon 
diſſeiſed, and the leſſee releafe to the diſfeiſor , the diſſeiſee 
may enter, for the term of years is extinct and determined, 
And fo it is it Donee in Tail be difleiſed by two, 8&c. Burif 
the Kings Tenant for lite be diſſeiſed by two , and he releaſe 
to one of them, he ſhall hold out his compa nion, for tred(. 
ſeiſor gained bur an eſtate for life. So if two Joyntenants 
make a leaſe for life, and after to diſſeiſe the Tenant for life, 
and he releaſe to one of them , he ſhall hold out his comps- 
nion, for the diſſeiſfin was but of an eſtate for lite, d 

If Tenant for life be diſſeiſed by two, and he in the rever- 
ſion and Tenant for life joyn in a releaſe to one of the diſſei- : 

no 
of 


ſors , he ſhall hold out his companion , and yet it cannot 
enure by way of entry and feoffment. But if they ſeverally 
releaſe their ſeveral Rights, it ſhall enure to both the diſſe 
ſors. 

But here in Littletons Caſe, where Tenant in fee-ſimpleis * 
difeiſed by two, and releaſe to one of them ; this for way } '* 
purpoſes enures by way of entry and feoffment, and therefore by 
he to whom the relcaſe is made,ſhall hold out his companion, the 
and be made ſole Tenant of the fee-ſimple. Mes fi wn diſeiſ# : ' 
infeffa 2, &*c. anterment eſt. For that the Feoffees are in by t 
Title, and are preſumed to have a Warranty, which is much 
faxourcd in Law, and the difſeifors are mcerly in by wrong, YI ». 


21H.6.41. 
9 [f 
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If two men do gain an Advowſon by uſurpation,a nd the 
right Patron releaſes to one of them, it ſhall enure to them 
both , for ſeeing their Clerk came in by admitſion and inſti- 
tution, which are judicial ats, they are not meerly in by 
wrong : for an uſurpation ſhall cauſe a Remitter, F. N. B, 

1 M. 

But if a releaſe for life be made, the remaindcr for life,the 
remainder ir fee, and he in remainder for lite difleiſe the Te- 
nant for life, and then the Tenant for 1:fe dieth, the diſſeifin 
is purged, and he in remainder for life hath but an eſtate for 
life. And ſo note a diverſity where the particwar eſtate for 
like is precedent, and when ſubſequent, 19 H.6.21.38 H.6, 
28 Caſe de Occup. 

Where our Author putteth his caſe of one difſeiſed , pur 
the caſe that two joyntenants in fee be diſſeiſed by two, and 
one of the diſſeiſces releaſes to one of the diſſeiſors all his 
right,. he ſhall not hold out his companion , becauſe the re- 
keaſe is but of the moity, without any certainty, 

If a man be difſeiſed by two women, and one of them take 
husband, and the diſſeiſee releaſe to the husband,this ſhall en- 
ure to the advantage of both the diſſeiſors, becauſe the hus- 
band was no wrong doer, but in & manner in by Title. 

If two diſſeiſors be, and they make a Leaſes for life, and 
the diſſeiſee releaſe to one of them, this ſhall enure to them 
doth, and to the benefit of the leſſee for lite alſo : for he can- 
not by the releaſe have the ſole poſſeſſion and eſtate ; for part 
of the eſtate is in another. And ſo it is if the diſleiſors make 
a leaſe for years, &c. 

But the mortgagee upon condition having broken the con- 
lition, is diſſeiſed by two , the mortgagor having Title of 
entry for the condition broken , releaſes to the one diſletfor, 
albeit they be in by wrong, yet the releaſe ſhall enure to 
them for two cauſes: 1 For that they are not wrong doers 
to the Mortgagor, but to the Mortgagee ; and by Litzletons 
aſe-it appeareth , that wrong is done to him that made the 
Releaſe. 2. That he that makes the Releaſe, hath bur a 
Title by force of a condition and Littletons caſe is of a right. 
M 3 Like 


. s 
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Like Law is of an entry for Mortmain , or 4 conſent to Ry 
viſhment,&c, 


SF. 47. 


Note,that a releaſe by one whoſe entry is lawful to him that 
is in by wrong, ſhall purge and take away all mean eftates 
and titles, 

If 4.difſeiſe B,who infeoff Cwith warranty, who infeoff D. 
with warranty, and E. difſeiſe D. to whom B. releaſes , this 
doth defeat all the mean eſtates and warranty , cauſa qua ſu: 
pra,11H.4.33. 9.7.25. 2E.4.16. 21E.4.78.12 Af.22. vide 
3H.6.38, 


SefF.q. 7 4+ fo.2 76.b. 


If the &ifſeifor make a leaſe for life,and the leſſee make x 
feoffment in fee, and the diſſciſee releaſe to the Feoffee , this 
releaſe ſhail take away the entry of the diſſeiſor for the alie- 
nation whicl4yas made to his dilinheritance, he baving thein- 
heritance by difleifin, ſo as he could have no warranty annex- 
ed to it, and Tenant for life forfeired his eſtate. But if the 
eritry of the diſſeiſce were not lawful, it is otherwiſe; as the 
Book of 9 H. 7. 25, is, of an eſtate Tail, mutatis mutandis, 
Vide |.fo-2.7 7.4. 

SefF. 475. 


Abate. Fide N.B.1 1 5.Brit.cap.s 1.Bra#.l.4.cap.2. 

Abatamentum, is an entry by interpoſition, 

A Difſeifin is a wrongful putting out of him that is aQu- 
ally {eiſed of a Freehold, and abatement is when a man died 
ſciſed of an eſtate of Inheritance, and between the death and 
entry of the heir, an eſtranger doth interpoſe himſelf , and 
abate. 

Intruſion, 1, properly is when the Anceſtor died ſeiſed of 
any eſtate of inheritance expetant upon an eſtate for life; 
and then Tenant for |.fe dieth &c. and a ſtranger doth inter- 
poſe himſelf and intrude. 


2, He that enters upon any of the Kings demeſns, and 
taketh 
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eaketh the profits, is faid to intrude upon the Kings Poſſe(ſi- 
ons,F.N.B.203-Flets L.4.cap.3o0.Pl.Com.caſe de Mynes. 

3. Whenthe heir in ward enters at his full age without {a- 
tisfaftion for his marriage,the Writ ſaith quod intruſit,F.N.B, 
141.F. | 

" Deforciamentum , comprehendeth not only theſe afore- 

” named, but any man thae holdeth Land, whereunto another 

man hath right, be it by diſcent or purchaſe , is faid to be a 


;M 


- detorcer. 
» Uſurpation hath two ſignifications in the Common Lay, one 
" when an eſtranger that no right hath preſenteth to a Church, 
"| - 2nd bis Clerk is admitted and inſtitured. 
2. When any ſubject doth uſe without lawful warrant Roy- 
al franchiſe, he is good to uſurp &c. | 

| Purpreſtura eſt,&r, generaliter quoties aliquid ſit ad nocu« 
be mentum regii tenementi, vel regia vie (vel alAfuarum publi- 
: car”) wel civitatis,&c.Glany,d.g.ca. 11. Britfo.28,29. 
a And becauſe it is properly, when there is a houſe builded, or 
| 2n incloſure made of any part of the Kings demeſn, or of 


ts | #8 high-way, or a common-ſtreet, or publick-water, or ſuch 
publick things, it is derived of a French word Powrpre,which 
fignifieth an incloſure, but ſpecially applied, as is aforeſaid by 
the Common Law. . Sic nota d:fferentiam inter diſſeiſinam, 
Abatamentum,Intruſionem, deforciamentum, & uſurpationem, 


& purpreſiuram. 


it, 


SeF.476. Fol.47 7.6. 


But if the Feoffee upon condition make a Feoffment in fee 
og | vo without any condition, and the diſſciſce releaſe to the ſc- 
nd cond Feoffee, the condition is deſtroyed by the releaſe, before 
-_ the condition broken or after ; for the eſtate of the ſecond Fe. 
offce was not upon any expreſs condition, as Littleton here 
of | 2utteth his caſe and he may have advantage of the releaſe,be- 
. | <uſc it 1s not agaiaſt his own proper acceptance,as Litzletor 
' | fpeaketh inthe next Seftion, L.1.fo.1 47.Mayowes Caſe. 
But if itbe a wrongful title, ſuch a title is taken away by 
ng | 2 fleaſe, As if A. diſlciſe B. to the uſe of C. B, releaſe to 
M 4 A. 
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A. this fhall take away the agreement of C. to the diſſeiſin, 
becauſe it ſhould make him a wrong-doer , as if. the diſſeifor 
be diſleiſed, the diſſeiſee releaſe to the ſecond diſleiſee , this 
taketh away the right of the firſt diſſciſor had againſt the ſe. 
cond; and a relation of an eſtate gained by wrong, ſhall ne. 
ver defeat an eſtate ſubſequent, gained by right, againſt a fin- 
gle opinion, not affirmed by any other in our Books, 14 H, ?, 
11. per Porim. 

Si diſſeiſee releaſe #1 Feoffee ſur condition ceo n'amendrs 
leftate le Feoffee,&c. 

Set.47 7. fol.478.4. 

Home navera advantage per un releaſe que ſerre enconter 
ſon propter acceptance, & encounter ſon grant dem” & coment 
que aſc” ont dit que lou entre de home eft congeable ſtr un te- 
nant fil releaſe a meſme le tenant,que ceo availoit a le tenant, 
ſicome il uſt entre ſur le tenant, & puis luy infeoffa, &c. ca 
neſt pas voier en cheſc* cas. Car ſi le diſſeiſee, uſt enter ſur le 
Feoffee ſur condition &* pmis Iuy infeoffas donques eft le con. 
dition $0ut defeat, mes il ne pas woid per aſc” tiel releaſe ſani 
entry fait,&c. 

If A.and B.be joynt diſſeiſors, and B. grant a rent-charge, 
and the diſſciſce releaſe to A. all his right, 4. ſhall avoid the 
rent-charge, becauſe it was not granted by him, and ſo not 
within the reaſon of our Author. 

If two diſſeifors be, and they enfeoff another , and take 
back an eſtate for life or in fee, albeit they remain diſſeiſors to 
the diſſeiſee, as to have an Aſſagainſt them, yet if he releaſe 
to one of them, he ſhall not hold out his companion, becaule 
their eſtate in the land is in by feoffment. | 

If there be two dilleiſors, and they be diſſeiſed, and they re- 
leaſe to their diſſeiſor, and after difleiſe him, and then the diſ- 
ſeiſce releaſe to one or both of them, yet the ſecond diſſeiſor 
ſhall re-enter ; for they ſhall not hold the land agaiaſt their 
own releaſe. 

If a diſſeiſee releaſe to one of the ditſeiſors to ſome pur» 
poſe, this ſhall enure by way of entry and feofment ; wV:2.48 

to hold out his companion. But as toa Reat-charge o=_ 


"TT 5" ww 
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ted by him, it ſhall not enure by way of entry and Feofinent 
fr if the difleiſee had entred and enfeoffed him , the rent, 
charge had been avoided, : 

But it is a certain rule, that when the entry of a man 1s 
congeable, and -the releaſe to one that is in by title ( as 
here to the Feofee upon condition is) it ſhall. never enure by 
way of entry and Feotfment. cither to avoid a condition, with: 
which he accepted the land charged, or his own 'grant, Or t9. 
hold out his companion: 

And where it appeareth by our Authour that -Afts done by 
the diſſeiſor ſhall not be avoided by the releaſe of the dillet- 
ſee ; It is to be noted, that. a&ts made to the diſſeiſor him- 
ſelf, ſhall not be avuided by the alteration of his eſtate by 
the releaſe of the diſſeiſce, as if the Lord before the releafe 
had con{irmed the eſtate of the difſeiſor to hold by leſſer ſer- 
vices, the difſeifor ſhall take advanrage of it, and ſo of eſto- 
vers to be burnt in the houſe and the like. Law. is. of. a war- 
ranty mace unto him. 

It an alien be a diſleifor and obtain letters of denizat:on , 
and then: the diſſeiſce rele iſe unto hum, the King. ſhall vor 
have the land, for the relea{e hath altered the eltate. and it 
4s it were a new purchaſe otherwiſe it- is if the alien had 
been the Feoffee of a diſſeiſor. Fo.2 78.b. | 

If the Lord diſſeiſe the Tenant, and is diſſeiſed, the diflei- 
fee releaſe to the ſecond diſfeifor, yer the Scigaiary is not re- 
rived, for between. the partics, the releaſe cnures by way of 
entry and Feoffment as to the land ; but not having regard to 
the Seigniory : and for that the poTefion. was never aRually 
removed, or reveſted from. the diicifor , whoclaimeth under 
the Lord, the Seigniory is not revived. But if thz Lord,and 
the ſtranger diſſeiſe the Tenant, and the diilciſee releaſe to 
theſtranger,there-the Seigniory by operation of Law is re- 
Nved, tnr the whole is veſted inthe ſtranger, which never 
claimed under the Lord - andin thatcaſe if the Lord had di- 
- and the land had ſurvived, the Siegniory had been revi- 
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SeF.478f0l.47 9.4. 


Note,that where the Law in one caſe, doth give a man ſe. 


veral remedies and in ſeveral kinds , there is a great 
knowledge for him to chuſe his apteſt remedy. 28E.3 
4+46.21E.4.55-41E.3.10.2H.4.12.41 E.3. 


art and 
«9 $.9E, 


' Aman makesa gift in tail, the remainder in fee, Tenant.in 
tail dieth without iſſue, an eftranger intrudes , and he in re- 
mainder brings a Formedon, and recovered by default , and 
makes a Feoftment in fee; the intrudor reverſe the recovery in 
a writ of Deſceit and Entry, he ſhall detain the Land for e- 


ver ; and the Feoffee ſhall nor have a writ of Right. 
likewiſe if a diſſeiſor die ſeiſed, and a ſtranger abate, 


And {6 
and the 


diſſeiſee releaſe to him, the heir of the diſſeiſor ſhall enter, 


and detain the land for ever. ' 9H.7.2.4. 
Pormit aliquando jus, moritur nunquam ; Right 


may be 


trodden down,but never trodden out ; for where it hath been 
faid,that a releaſeof right doth ſome ways enure by way of 
extinguiſhment ; 'it is ſo to be underſtood, either (as Little- 
#01 doth here) in reſpe& of him that makes the releaſe, or in 


reſpe& that in conſtruftion of Law , it enureth not 


alone to 


him to whom it is made, but to others alſo, who be eſtrangers 


tothe Releaſe, which as hath been ſaid, is a quality o 
heritance extinguiſhed. - , 

_ As whea the heir of the difleifor is diſſeiſed , and 
ſeifor make a Leaſe for life, the remainder in fee, if 


f an in- 


the diſ- 
the firſt 


diffeiſee releaſe to the Tenant for life, this is {2id to enureby 
way of extinguiſhment , for that it ſhall enure to him in 1&- 
mainder, who is a ſtranger to the releaſe, and yet in truth the 
right is not extin&, but deth follow the poſſeſſion, v1z. The 


Tenant for fe hathit during his time, and he in re 


mainder 


to him and his heirs , and the right of inheritance is in hin 


in'the remainder. 14H.8,6.6. 


Se#.479,0 480. . 
Here Littleton putteth a diverſity between releaſcs , which 
enare by way of extinguiſhment againſt all perſo 


ns, and 
wheres! 


pH be ©o = 
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whereof all perſons may take advantage ; and releaſe which 
in reſpet of ſome perſons enure by way of extinguiſhment, 
and by other perſons by way of mittey le aroit, Or between 
releaſes which indeed enure by extinguiſhment , for that he 
to whom the releaſe is made,cat-.iot have the thing releaſed ; 
and releaſes which having ſome quality of ſuch releaſe, are 
ſaid to enure by way of extinguiſhment ; but in troth do not, 
for that he to whom the releaſe is made,may take the thing 


releaſed. 11A.7.25.37H.6.barr.39.38$£E.3.10. 


And here Littleton putteth caſes, where releaſes do abſo- 
lutely enure by extinguiſhment ; as 1. Of the Lord and Te- 
nant ; for the Tenant cannot have ſervice to be taken of him- 
ſelf, nor one man can be both Lord and Tenant. 2. A man 
cannot have land, and a rent iſſuing out of the ſame land. 
3.A man cannot have land, and a common of paſture iſſuing 
aut of the ſameland. Fo.280. 4. 

The Meſne being a feme enter-marry with the Tenant per- 
avail, if the Lord releaſe to the feme , the Seigniory only is 
extinct, but if he releaſe to the husband, both Seigniory and 
Meſnalty are extin& ; *Andin this caſe if the Lord releaſe to 
* the husband and wife, ir is a queſtion how the releaſe ſhall 
© enure ; but it is no queſtion but that a releaſe may be made 
*to a Meſnalty, or a Seigniory ſuſpended in part of the e- 
* ſtate. 19H.6.19. 

The Lord may releaſe his Seigniory to the Tenant of the 


hand for life or in tail, &* fic de ceteris, But fo cannot one 


releaſe a right or an attion,&c. 13£E.3.Extinguiſhment. Br.4 5. 
and voucher F.120, 
Note, that by the releaſe of all his right in the Seigniory 


or the Land , the whole Seigniory is extinct without any 


words of inheritance. 12H.4+. Relcaſe 21.18E.2.ibid.5. 26 H. 
8.57+41A/.6. 

If there be Lord and Tenant by fealty and rent, the Lorg 
granteth the Seigniory for years, and the Tenant attprin, 


the Lord releaſe his Scigniory to the Tenant for years, and 


to the Tenant of the land generally , the whole Seigniary is 
extinct , and the ſtate of the lefſee alſo, But if the releaſe 
hed * 
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had been to them and their heirs,then-the leſſee had had the 


inheritance of the one moity, and the other moity had been. 
extinct. Yide lib.&fc. 


Sef.481,482. 


Here it appeareth by Litzleton,That if a man make 2 leaſe 
Gr Iife,the remainder in fee, and Tenant for life ſuffer a reco. 
very by default, that he in remainder ſhould not have a For- 
medon by the Common Law : for Littleton ſaith, that he had 
not. any remedy before the Statute. Neither is there any ſuch 
Writ in that caſe in the Regiſter, albeit in ſome Pooks men- 


gion is. made in ſuch a Writ, W.2. ca.5. 34E. 3. Formedcn 31.. 


LIE.3.i6.31.8E.3.59.F.N.B.117.6b.7H.7.13. 

Mes ſiceluy en le remainder uſt enter ſur le Tenant pur vie 
& luy difeifiſt, & apres tenant enter ſur Iuy, & apres te- 
nant pur terme de vie, per tiel recovery perde per default & 
mor” ore celuy en. remarnder bien poit aver breve ae Droit en- 
wvers cel, Ke recovera , pur ceo que le miſe Seionicry joine 
frlemend fir le mere aroit, &c. : Cs: 

Here a..diſſeifin gotten by wrong and defeated by the entry 

of him, that right hath, is ſufficient to maintain-a Writ of 
Right againſt the recoveror in this caſe; for albeit the ſciſin 
is defeated, between the leſſee for hfe, and him in the remain- 
der.yet having regard to the recoveror,who is a meer ſtranger, 
and hath no-title, it is ſufficient againſt him. But otherwiſe it 
is, againſt the party himſelf, that defeateth the fſeiſin , and 
the Law is propenſe to give remedy to him that right hath» 
TE.2.62.38£.3.37.Jur-ut.1. 
' Lands are. letten to A. for life. the remainder to B. for lite, 
the remainder tothe right heirs of the heirs of A. 4.dieth,P. 
enters and dicth, a firanger intrudetþ, the hcir of 4. ſhall 
have a Writ of. Right of the ſeilin, which 4. bad as Tenant 
for life. Fo.291.4. 

If lands be given-in tail to A.. the-remainder to his right 
heirs, Adieth without iſſue the collateral heir of 4. ſhall have 
a Writ of Right of the ſein of A. 4E.3.16,17. 2; 

And ſo note a diverſity between a ſcifin to cauſe pojeſſf7 4 


itt, 
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ec. for there is required a more actual ſeiſin, and a ſci- 
1 to maintain a Writ of Right.4oE.3.8.42E.3.20.37 Af. 4. 
(14)E 4:24.7H.5.4.11H.4.11. 


SeF.483,484. 


Kote 2 diverſity ; where the iſſue taken goeth to the point 
of the writ or action, there modo and forma, are but words of 
fm; as in L.ittletons Caſe, of the writ of entry in caſu pro- 
viſ,and fo is the (&c.) well explained in this SeQion. 

But otherwiſe it is, when a collateral point in pleading' is 
tyerſed, as if a feoffment be alleadged by two, and this is 
traverſed modo and forma , and it is found the feoffment of 
one, there modo and forms is material. So if a feoflment be 
pleaded by deed, and it is traverſed abſque hoc quod! feoff avi: 
ned} &* forma upon this collateral iſſue, »n0do © ferma are 
þ eſſential, as the Jury cannot find a feoffment without deed. 
9(R.6.1-40E.3.35. 21E+43.4.22.F.N.P.205,206.g 40E.3.5. 32 
R8.0ſve Br.8 0.12 E.4,4- 

Here is another diverſity to be obſerved, that albeit the 
ive be upon a collateral point, yet it by the finding of part 
«the iſue,it ſhall appear to the Court, that no ſuch action 
ith for the plaintiff, no more than it the whole had been 
found, there 2m0do &# forma are but words of form, as here in 
the caſe which L:7t/eton putterh of the Lord and Tenant ap- 
xeareth. 10E.4.7.8E.4.15,20.0 21.4.3. Marlbr.cap.3. 

If the matter of the iffne be found it is ſufficient, and this 
we holes in criminal cauſes. PI.Com.101.v.6E.3.41.h.9H.7. 
M3H.7.14.8E.3.70. $Aſ.29. & 39. SH.4.22. 7H.4.11. Pl, 
m.92.3Mar.Dyer 115,116.40£E.3.35.31£E.3. Account 59.28 
i[.48. 

The leſſee covenants with the leſſor not to cut down any 
Trees, &c. and binds Himſelf in a bond of 401. for perfor. 
mace of covenants; the k:fſee cuts down ten Trees, the leſſor 
ings an action of Debt upon the Bond, and aſſgneth a 
zach that theleſſee cuttcth down twenty Trees, whereupon 
due is joyned, and' the Jury find that the lefice cut down ten, 
Judg- 
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judgment ſhall he given for the Plaintiff, for ſufficient mane 
of the ifſue is found for the Plaintiff, 


; SeF.485,486. 

An aſſault, battery, or taking of goods, &c. alledged inz 
nother county, cannot be traverſed without ſpecial cauſe « 
juſtification, which extendeth to ſome certain place ; as if; 
Conſtable of a Town in another county arreſt the body of | 
man that breaketh the peace, there he may traverſe the cou. 
ty (but he muſt not reſt there) but all other places ſaving i 
the Town whereof he is Conſtable. 

And {© it is of taking of goods, the Defendant juſtifies fr 
damage feiſant in another county, he muſt as before tn. 
verle. 

But where the cauſe of the juſtification is not reſtrainedty 
a certain place, that is ſo local as it cannot be alledged in ay 
other Town, &c. then albeit the ation be brought in a for- 
raign county, yet he muſt alledge his juſtification in the 
courity where the ation is brought. 

In an ation upon the caſe, the Plaintiff declared for ſpeak. 
ing ſlanderous words , which art tranſitory , and laid tle 
words to be ſpoken in London, the Defendant pleaded a con 
cord for {peaking of words in all the counties of Englazdſu 
ving in Londen, and traverſed the ſpeaking of the words 
Lan : the Plaintiff in his Declaration denied the concord 
whereupon the Defendant demurs, and Judgment, &c. for the 
Plaintiff. 7r.30.E].Kings Bench,Inglebert and Jones, C.Plem. 
Paſch.3$ EL.Rit.1656. 

Ir is an ancient Principle in Law, That for tranſitory cauls 
of ation, thePlaintiff might alledge the ſame in what place 
or County he would. 

It is better that it be turncd toa defanlt , than the LY 
fhould be changed, or any innovation made, 2.4.18. 385 
3.1. 

A man did grant a rent, that the grantee ſhould koi 
the diſtreſs againſt gages and pledges, and yer he ſhall gf 


delivery , for otherwiſe by this new invention all Repie 
| v1 
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vins ſhall be taken away, 4 E. 3. cap.5. 4 Hig. cap.2. 

Where the Jury is bound to find as well local things in 
many caſes, as tranſitory in other Counties, Yide 1ib.6. fol.46. 
powdales Caſe, 3 E.3. Afſ.446. 14 H.q435. 5 Hy. 2. 37 
H6.2. 7 E.4+45- 18 E.q-1. 13 H.7.17. 2 Mar.Br. att.104. 
20 El. Dyer 171. 19H. 6.48. 28 H. 8. Dyer 29. 12 H. 
"= 
: Reg. By the Common Law,it the Detendant hath cauſe of 
tification or excuſe, theu can he not plead Not guilty, for 
then upon-the evidence it ſhall be found againſt him, for that 
he confeſſeth the battery, and upon that iſſue cannot juſtifie 
itbut he muſt plead the ſpecial matter, and confeſs and juſti- 
ke the battery. 

If in battery the Defendant may juſtifie the ſame to be 
ane of the Plaintiffs own aſſault, he muſt plead it ſpecially, 
and muſt not plead the general iſſue ; and fo of the like. 

[n treſpaſs of breaking his cloſe, upon Not guilty, he can« 
mt give in evidence, that the Beaſts came through the Plain- 
tis hedge, which he ought to Keep, nor upon” the general 
iſe juſtific, by reaſon of a rent-charge,Common,&c. 25 H, 
$, By, 

In Detinue, the Defendant pleaded non detinet, he cannot 
give in evidence, that the goods were pawned to him for mo- 
ney, and that it is not paid, but mult plead it ; but he may 
give in evidence a gift from the Plaintiff.for that proveth he 
detaineth not the Plaintiffs goods. 22H.6.3 3+20El.Dyer 276. 
2M Dyer 212. 

If two men be bound in a bond joyntly, and the one is 
ſued alone , he may plead matter in abatement of the Writ, 
but he cannot plead Non eſt faffum,for it is his Deed, though 
= not his fole-deed,[:b.5.f0. 1 -9.MWhe:1pdales Caſe, wide,oc. 

0283.2. | 

Reg.Whenſoever 2 man doth any thing by force of a War- 
nnt or Authority, he muſt plead it. 

Bur all that hath been ſaid muſt be under two cautions; 

1. That whenſcever a mancannot have advantage of the 
ſpecial matter by way of pleading , there he ſhall rake ad- 
vantage 
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vantage of it in the evidence : For example,the Rule of Lay 
is, That a man cannot juſtifie in the killing or death of a may, 
and therefore he ſhall be received to give the eſpecial matter 
in evidence, as that it was ſe defenaendo,oc. 

2. That in any Action upon the Caſe, Treſpaſs, Battery, or 
of falſe Impriſonment againſt any Juſtice of Peace. Mayor, 
or Bayliff of City, &c. in any his Majeſtics Courtsin Hf. 
minſter or elſewhere, concerning any thing by any of then 
done. by reaſon of any of their Officers atoretaid and all other 
in their aid or affiſtance, or by their Commandment,&c. they 
may plead the geacral 'iſſue, and give the ſpecial matter for lu» 
their excuſe or juſtification ig evidence, - Fac.c. 5. 23 4.8, 
capes. 

— IN debent efſe evidentes (i c.) perſ)i:us & facile 
ntelgi. 

If the Treſpaſs were done the 4.0f May, and the Plaintif 
alledgeth. the ſame to be done the 5. of May,or the 1.0f May, 
when notreſpaſs was done, yet if upon the evidence it falleth 
out that the Treſpaſs was done betore the ation brought, lt 
ſufficeth, 1 9'H.6.47.5E.4.5. 21E.4.66. And Littleton faith, 
That the Jury may find the Defendant guilty at another day 
than the Plaintiff ſuppoſerh. 

Note, That the Law of England reſpecteth. the effe&t and 
ſubſtance of the matter, and not every nicety of form or cir- 
cumſtance. Qui heret in litera, haret in Cortice, & apicts 
juris non ſunt jura. 


" 06 


SeF.4%7. Fo.283.0. 


. Note a diverſity , when the poſſeſſion is firſt, and then 3 
right cometh thereunto, the entry of him that hath right to 
the poſeTion ſhall gain alſo the right; 5oE.3.78.Vide S,447- 

But when the r.ght is firſt, and then-the poſſe{Kon cometh 
to the right, albeit the poſſeſſion be defeated (as here in. Lit- 
xletons Caſe it is by the heir of the difſeiſor ) yet the right of £3 
the diſſeiſce remaineth , 4. dieth ſeiſed , and the Land de: I ! 
{endeth to.B. his Son, before he enter , an eſtranger yy 
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x dieth feiſed, B.enter,againſt whom the heir of the Abator 
recovers in an Aſſrze,B. may have a Writ of Mortaan. and re- 
over the land againſt him. And if the diſſeifin had been done 
m Ac. then after the recovery in the Aſſize B. ſhould have 
had 2 Writ of Entry in the per, becauſe the heir that is in by 
diſcent; is in the per. 


SeF.490,0 491, 


En pracipe quod red”. If the Tenant alien the land, hang- 
ing the Writ, e puis le Demandant releaſe a Iny tout fon 
trit,Sc. cel rel:aſe eſt bone,pur ceo que 11 eſt ſuppoſe terre-tes 
nant per le ſuit del Demandant, & uncore il nad riens en la 
terre al temps de releaſe fait. Item ſi en precipe,Ofc. le tenant 
wah, & le wouchee entre en garr' fi apres le Demandant re- 
luſe,&c.al weuchee,ceo eft aſſets bone, pur ceo que apres le you- 
thee avort entre en le arr” il oft tenant en ley al Demandant, 
7, £&" 

N But if after the vouchee hath entred into Warranty, and 
It Wb«ome Tenant in Law, an Anceſtor collateral releaſe to the 
h, Fronchee with Warranty , he ſhall not plead this againſt the 
aj Demandant,tor that the releaſe by the eſtranger is void.10E, 

613.124/.41.7E.3.6.8H.7.5 Dyer 17El,341.SetF 447. 


It- Sef.492.Fol.2.8 5.9. 
& | Neta, there be two kinds of ations , wiz. concerning 
LPlatita Corone,or Placita Criminalia, 2. Placita Commu. 
ua, ſeu Civilia. Of Aftions concerning Common Pleas, 
nam ſunt ad rem,quedam in perſonam, a quedam mixte, 
des. 444. AFio nihil alind eſt quam jus proſequend! in jud:- 
quad fibi debetur. Or Ain neſt auter choſe que loial de- 
hand Ze ſon droit. And by the releaſe of all aftions,cauſes of 
Ki be releaſed , but within a ſubmiſſion of all actions to 
Aditrement, cauſes of ation are not contained, 1:b. 8. 153. 
hams Caſe, 3 5 H.8. Dyer 57. 5 Mar.217. v6 8. vide 42 
22,23, 
Note a diverſity : A man by his own a& cannot alter the 
ute of his Action; and therefore if the leſſee for lite . or 
years 


GG 7? 7” >” 


314. Of Releaſes. 

years do waſte, now is an aftion of Waſte given to the leſſer 
wherein he ſhall recover two things , viz. the place waſted 
and treble damages. But by act in Law the nature of g 
action may be changed ; as if a man make a leaſe pur tem 
d"auter vie,and the leſſee doth waſte, and then Ceftuy queqy 
dieth, an aCtion of Waſte ſhall lie for damages only, becau 
the other is determined by act in Law. 14 H.g8.14. 23 Ki 
Br.Waſte. 

And again hereupon is another diveriity to be obſerye 
that in caſe when an action is well begun, and part of t 
action determined by aC& in Law, and yer the like aGtionfr 
the reſidue is given,therethe Writ (hall not abate, but proceed 
But where by the determination of part.the like action for t 
reſidue remaineth not, there the aCtion well commenced fl 
abate. 9E,4. 50. 

But if Tenant pur auter vie bring an Aſlize.and Ceftuy qu 
wvie dieth, hanging the Writ , albeit the Writ were yell 
commenced, yet the Writ ſhall abate, becauſe no Aſhe a 
be maintained for damages only. Alfo an action of Walk 
muſt be ad exhereditatem, 2H.4.22: 6E;2.hreve 807. vi 
Oc | 

If a Writ of Annuity be brought, and the Annuity deter- 
mineth, hanging the Writ , the Writ faileth for ever, be 
cauſe no like ationcan be maintained for the arrearages 0t- 
ly, but-for the annuity and arrearages, 344.6.10.9E. 4.3944 
it 7:30. | 

But where damages only are to be recovered , there 
beit by a& in Law, the like aCtion lieth not atterwards , fc! 
the action well commenced ſhall proceed; as if a Conſpr 
cy be brought agaiaſt two, and one of thern die hanging tit 
Writ, it ſhall proceed, 22R.2.hreve $88. 18E.4.1. Andi 
an Aſhze of No. D:ifſ. a Writ of Anmniity , Qu, Imp, ud 
other mixt actions, a releaſe of ations reals is a good pit 
and ſo it is of a releaſe of ations perſonals, 2 H.4-13+ gk 
6,57. 

Bur if three Joyntenants be diſleiſed, and they arraigh w 
Aſize, and one of them releaſe to the diſleiſor all actw! 
pet 
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eller, perſonals, this ſhall bar him , but it ſhall not bar the other 
ited Bf plaintiffs,for having regard to them,realty ſhall be preferred, 
f thell & omne majus trahit ad ſe minus dignum. 30 H6.Barre 59. 


Fore 45E-3.f0.6+ 

ew So itis ina Writ of Ward brought by two,&c. 

cars Nets diverſit. In real Actions where damages arenot to be 

AY recovered by the Common Law, as in an Aſſize, &c. but are 
giren by the Statute, there a releaſe of all aCtions perſonals 

ive is no bar, as in the Writ of Dower. Entry ſur diſſeifn in le 

f th pers Mordane Ariel &c. Mert.cap.1.Dower, Glouc.cap.1, 


ect, Sef.493,494. f0.258.h, 


tuff _ A Releaſe of aQions perſonals is a good barin a NQu.Imp. 
becauſe it is a mixt ation. 22H.6.2 7.h. | 
1 A diſſeifor that hath nothing in the land, may plead a re- 
RUM aſe of ations perſonals,becauſe damages are to be recovered 
a 2pxinſt him, 11. 4ſ.9.18E. 3.2.23,2.4, 
"alk \ And the Tenant in an Aſſize ſhall plead a releaſe of aQi- 
"ll es perſonals to the difſeiſor, for that plea proveth that the 
- Bf Phintiff hath no cauſe of aftion againſt him, 1 3 H,4.2.9. 
ay If the diſſciſee releaſe to the diſleiſor all aftions reals, and 
be-M the difſeifor maketh a Feoffment in fee, and an Aſhze is 
OFF trought againſt them, the Feoffee ſhall not plead the releaſe 
HY tothe diſſeiſor, for that, he is not privy to the Releaſe, for a 
. | eaſe of ations ſhall only extend to privies. 
Ul If the difſeiſce releaſe all Attions to the diſſeiſor, and die, 
IF this doth bar him but for his life. So note a diverſity between 
ty acleaſe of right, and a releaſe of Actions, 19H.6.2 3.4. 


Ap SeF.496. Fol.2.86.4. 


A, If the difſeiſee :eleaſe all ations to the heir of the diſſei- 

for which is in by diſcent, he hath no remedy to recover the 

land; but yet the diſſeiſee hath a right, for that he hath re- 

= laſed his ations and not his right. 

x lf the heir of the diſſeiſor make a Feoffment in fee to two 
and 
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and the diſſeiſe releaſe to one of the Feoffees all ations, the 
ſurvivor ſhall not plead this Releaſc. 


Note, when a man hath ſeveral remedies for one and the 


ſel: fame thing, beit real, perſonal or mixt , albeit he relea 
one of his remedies,he may uſe the other. 19 Af. 3. 30 E, 
19.6.21H.7.23, 

SeF.498. Fol 286.6. 

If the Plaintiff in an ationof Detinue of Charters which 
concern the inheritance of his land,can declare of one Charter 
in eſpecial ; the Defendant ſhall not wage his Law. 41E..2, 
8H. 6.18.28,29.10H"6.20,21H.6.1-14H.6.4. 14H 4.23,24, 
27. 
An Attion of Detinue for Charters doth ſound in therealy, 
for therein Summons and Severance lieth ; and in Detinue of 
goods a Capias coth lie, but for Charters in ſpecial a Capiar 
leth-not, - and yet areleaſe. of actions perſonals in a Writ of 
dctinue of Charters,is a good bar. 20 H,6.45.. 19 E.3.Stve- 
FANce 14+ 

SeF.qo9. Fel.28 7.8; 


In a Writ of Dower the Tenant pleaded that before the 
Writ purchaſed 4. was ſeiſed of the Land, &c. until by the 
Tenant himſelf he was diſſeiſed, and that hanging the-Wrt 
A.recovered againſt him,&c. Judgment of the Writ, and ad- 
judged a good plea ; in which plea, the Tenant confeſſed 
diſleifin in himſelf. 15E.4. 4.6. 


Sef.so0. Fol.28 7.6. 
Platitorum criminalium alia majora, alia minora, alis 
maxima, ſecundum criminum quantitatem ; ſunt enim crimi- 
na majors & dicuntur capitalia, ed quod ultimum inaucu 
ſupplicium, &rc. Minora verd que fuſtigationem inducunt, tl 
panam pilloralem, wel tumboralem, wel carceris incluſionem, 
@c. Bratt lib.3.101.b. 
Creminalium quedam ſententialiter mortem inducunt,qut- 
aam wer minime, Fleta lib. 1.c.1 5. 
Appellum fignifieth Accuſatio; and the Appellant, Acct 
t 
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tor is peculiarly in legal ſignification applied to Appeals of 
three ſorts : 

1.0f wrong to his Anceſtor, whoſe heir male he is, and that 
isonlyof death, whereof our Author here ſpeaketh. 

The 2.is of wrong tothe husband , and is by the wife only 

of thedeath of her husband 20 be proſecuted. 
- The 3.is of wrongs done to the Appellants themſelves, as 
Robbery,Rape, and Mayhm. The word AppeZum is derived of 
Appeller, to Call, becauſe Appelans wocat reum in judicium. 
Glany.l.7.c. 9. eftimatiocapitrs, (i.c.) ſo muck as one paid for 
the killing of a man. Flere [ib.1.cap.42. Hoved:fol. 44. 

You ſhall not readof any Infurreftion or Rebellion before 
the Conqueſt, when the view of Frankpledge and other anci. 
eat Laws of this Realm werein their right uſe. 

A rdeaſe of all actions real and perſonal cannot bar an 
Appeal of Death, becauſe that releaſe extendeth to common 
a civil actions,and not to actions criminal,z 1 H.6.1 6. 

Roberia, is a felonivus taking away of goods de 1a Robe, 
that is, from the perſon, 22.4ſ- 39..1.c.20, 


Sef.s 02. Fe.208.8, 


En appeal de Mayhem un releaſe de touts maners afions 
perſeaals eſt bone plea, Efce for — action wherein da- 
mages only are recovered by the Plaintiff, is in Law taken for 
an action perſonal.2.1H.6.16. 


SeF.503.Fol. 288.6. 


Before that time thatthe Outlawry appear of Record, the 
Defendant doth not forfeit his goods, nor the Plaintiff can be 
diabled, nor any Writ of Error doth lie in that caſe. 28 4ſ. 
49,12E,3.U* lage 3.M.4 & 5 Eliz.Dyer 222.S.197. 

If a man by proceſs upon the Original be Outlawed, there 
he ſhall be reſtored to nothing in the p«rſonalty againſt the 
Pantiff, But where by the Outlawry he forteited all his 
g00ds and chattels to the King , he ſhall be reftored to 


them ; 
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them ; alſo thereby he ſhall be reſtored tothe Law, and toly 
of ability ro ſue &c. but if the Plaintiff in a perſonal adinff 
recover any debt, &c, or damages, and the Defendant be ow. 
lawed after Judgment , there in a Writ of Error brought 
the Defendant upon the principal Judgment, a releaſe of 4 
ations perſonals is a good plea. And fo it is where a Jud. 
ment is.given in a real action, a releaſe of all ations reals 
a good bar in a Writ of Error thereupon, 

And in this ſpecial caſe here put by Littleton , wherein the 
Plaintiff is to recover, or to be reſtored to nothing againſt the 
party ; yet for that the Plaintiff in the former ation is prin 
rothe Record,a releaſe of a Writ of Error to him is ſufkcien 
& bar the Plaintiff in the Writof Error of the Suit, and ves 
ation by the Writ of Error. And ſo note, that an aCtion'real Wheir 
or perſonal doth imply a recovery of ſomething in the realy, in 1 
or perſonalty, or a reſtitution to the ſame,but a Writ impliech Ydur 
neither of them, 1H.4.6.13£.4.1,2.26H.8.3.6.29 Af.3 5.41k Wbut 
2.6.35H.6.19. 204 

Sef.504. fol289.a.9 b. 4, 
/ 


A releaſe of all aQtions reg. is no bar of execution, for'the I fue: 
execution doth begin when the attion doth end. And therefore I tior 
the foundation of the firſt is an original Writ,and doth deter- nt 
mine by the Judgment; and the Writs of Execution arecalled I ye 
Writs Judicial, becauſe they are grounded upon the Judgment, dur 
13H.4.Rel.53.19H.5.3. Wherea Capias ad Sat, liethatthe Nl | 
Common Law,and where it is giyen by Statute,vide Sir Wil- Noh 
liam Herberts Caf:,{ib.3.f0.11,12. of 

Maxims in the Law concerning Executions, Ea gue in Cu Win 
ria noftra rite af ſunt, debit executioni deman/ari debent; Www 
parum eft latam «7: ſententiam niſi mandetur executicai.Exe- No 
cttio juris non haben injuriam. Executio eft fruttus & fin NO! 
legis. Juris efefus in executione conſiſtit. Proſecutio legs 1 
gravis vexatio, executio legis corenat opu, Boni judzcis ef Nh 

judicium ſine dilatione mmndare executioni, Faverabilinn BY 
» ſunt executiones aliis proceſſivus quibuſcungue. | 
When L:ztleton wrote, by force of certain Atts of Parlis- UW 
meat, 
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le @nent, execution might be had of lands ( beſides by force of 
ia rhe Elegit) upon Statute Merchant;Statute Staple,and Recog- 
ances taken in ſome Court of Record, and fince he wrote 
upon 2 Recognizance or Bond taken by force of the Statute 
23H. 8, before one of the Chief Juſtices , or rhe Mayor' of 
ie Staple, and th&REtorder of London out of Term, which 
hath the effect of a Statute Staple, 1 1.E.1.Star.de Afton Bur 
wl,13E.1.de Mercat. 2.7E.3.0.22. 23H.8.cap.6.25EF.3.53. & 
vide 32H.8.c.5.2 profitable Statute, concerning exccutions of 
Lands, Tenements,&c. Sed op eft enterprere.Vide fo. 289. & 
l1b.f6.66. FulwoodsCaſe. | 
If a man have a Judgment given againſt him for debt or 
, or be bound in a Recognizance , and dieth, his: 
heir within age, or having two daughters, and the one with- 
in age, 110 execution ſhall be ſued of the lands by Elegir 
during the minority, albeit the heir is not ſpecial?y bound, 
but charged as Terre-Tenant, 15 E. 3. Age 95+ 24 E.3. 23. 
1Af.37. 2983.50. 47 Af. 4. 47E.3.7.1i6.34.13. Brook Age 
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And fo againſt an heir within age no execution ſhall be 
ſued upon 2 Statute Merchant or Staple, nor upon the obliga- 
re Ftionor recognizance upon the Statute 23H.8.for it is excepted 
-- Ya the proceſs againſt the heir, Neither if the heir within 
dd I 2ge endow his mother ſhall execution be ſued againſt her 
t, Fdving bis minority. Temps E.14402.41 7.0.2 90,4. 
ef ide le ſtatute 13, Eliz.cap.5, made againſt fraudulent Fe- 
- Yofments, gifts, grants,&c. Judgments and Executions, as well 
o lands and tenements, as of goods and chattels , to delay, 
- Finder or defraud Creditors , and others of their juſt and 
; Evol Attions,Suits, Debts, Damages,Penalties,Forfeitures, He- 
- £'ots,Mortuaries and Releaſes. Sed opres eft,&e. b1b.3. fo. Lo. 
s $&cTroyns Caſe). 5 f. 67.GoochesCaſe,l.6F.18.Pakeman; Caſe, 
| £-10.f.56. the Chancellor of Oxfords Caſe. See the Statute of 
; x aching 3.6.6.M.12 &13Eliz.Dyer 295.18Eliz.z5 1. 
er 


Elegit is a Judicial Writ,and is given by the Statute, cither 
Jon a recovery for debt or damages, or upon a Recogni- 
ZAnce 
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zance in any Court; The words of the Writ be Elzg;; 
liberari, &c. By this Writ the Sheriff ſhall deliver to 
Plaintiff Omnia catalla debitors (exceptis bobus Or af (1, 
ruce) & meaietatem terre. And this muſt be done by an bs 
queſt to be taken by the Sheriff. W.2.c.18. 

, Fieri fac' is a Writ mentioned im the:ſajd Statute but it i; 
Writ of Execution at the Common Law, and is called a kg; 
fac, becauſe the words of the Writ directed to the Sheriff 
quod fieri fac' de bonus & catallis,Ofc. 

But note, that a Capias ad ſatufac' is not mentioned i 
the ſaid Statute, becauſe no Capias ad [atrsj ac? did lieat th 
Common Law upon a Judgment tor debt, &c. or danagg 
bur only when the original action was, Qu. vi & arms He, 
bur Hater Statutes have given a Capias ad ſatisfac*wheredeh, 
&c. or damages are recovered. Z:6.3.f0.11. Sir William Be. 
berts Caſe. 

And note , that theſe three Writs of Execution ought to 
be ſued out within the year and a day after Judgment ; but il 
the Plaintiff ſueth out any of them withing the year, he ma 
continue the ſame after the year,until he hath execution. 

And to none of theſe Writs of Executions the Defendart 
can plead; but if he hath any matter ſince the Judgment 
diſcharge him of Execution (as a releaſe of all Executios, 
&c.) he may have an Audita querele,and relieve himſelt tlut 
way. 


SeF.s 05. F0.290.b. 


Sire fac? is @ Judicial Writ, and properly lieth after the 
year and day after Judgment given. }But becauſe the Deter- 
dant may thereupon plead, this Scrre fac? is accounted in La 
to be in nature of anaction, and therefore a releaſe of al 
ations is a good bar of the ſawe, and ſo is a releaſe of Ext 
cutions &c. 19H.6.3."4.) 18E.4.7. 

This Writ was given ia this caſe by the Statute of I. 
c.45. for at the Common Law, if the Plaintiff had  ſurceaſel 
to ſuc execution by fere fac” or evari fac” a year and wh 

e 
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he had been driven to his new Original, 8£.3.297,298. 18 
E.2.33-1.3.12- 

Note,that every Writ whereunto the Deſcendant may plead, 
be it Original or Judicial, is in Law an action, 


SeF.5s07. Fol.291.1. 


bs, Note a diverſity between 4 releaſe of all aCtions, and a re- 
leaſe of all ſuits, If a man releaſe all ſuits, all execution is 
nl gone,for no man can have execution without prayer and ſuit, 
le but the King only. 26H.6.Exec.4. {.8. f.153.Ed. Althams calc, 
«WM Brock tit.Rel.3-. 
vl Soif the body of a man be taken in execution,and the Plain- 
sf tif releaſe allaCtions, yet ſhall he remain in execution, but if 
nl he releaſe all debts or duties it is otherwiſe, 26H.5.Exec. 7. 

If 4. beaccountable to B.and B.releaſe him all his duties, 
oF thisis no bar in an ation of Account, for what ſhall fall our 
i upon the account is incertain but duties do extend to all things 
WF due that is certain , and therefore diſchargeth Judgments in 

perſonal aftions and executions alſo, 2o H.5.per Paſton, 


ant 

ito SeF.503,509,510,511, F.291.6.292.4. 

FY 

_ 1.Expreſsor in deed, as in all real AQtions. 
There be two \ 2.Implicd or in Law;as 1.In all actions per- 
linds of De- ſonal.1n actions of Appeals. 3.Of Execu- 
mands or tion. 4. Of title or rglt of Entry cither 
Claims.PI.Com, by force of a condition or by any tormer 

the Y Stiles Caſe, Right 5.Of a Rent-ſervice, Rent-charge, 

pi 359, Common of Paſture &c. werte fol. 

al All which Li:t/etcn here and in the two next Seftions fol- 

XJ loving, putteth bur for example ; for by the releaſe of all 

\ | Demands, other things alſo be releaſed , 2s Reats-ſeck , all 

| mixt actions, 2 Warranty which is a Covenant real , and 211 

ielY her Covenants real and perſonal, Eſtovers, all mainer of 

Ty Commons, and profit apprender, Conditions before they be 

N broken 


wil 
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broken or performed, or after, Annuities, Recognizance,Statute 


Merchant, or of the Staple,Obligarions,ContraQs, &c. are re. 
leaſed and diſcharged, 388.8 .tit.Releaſe, Br.g9.6H.7.7.15, 19 
Aſſp.5.40E.3.22:49E.3.7»b. goAſſ.p.6.13R.2.Avow.ygo, 4 
thams Caſe,ante Lit Sef.748.Dy.5Eliz.21 7, 

Duerela 4 querenas,; this properly concerneth perſonal adi. 
ons or mixt at the higheſt, for the Plaintiff in them is called 
querens, And yet by a releaſe of all quarrels, all aQtionsreal 
gnd perſonal are relcaſed; likewiſe all caufes of action ar 
relcaſed thereby , albeit no ation be then depending for the 
lame. 29H 6,9. 


Sef.512,513,f0l.292.6. 


A fum of Money'to be paid at a day to come,is debitumin 
preſenti, quam Vs ſit ſolvendum in futuro.11H.4.41.43. 

An Executor before probate, may releaſe an aCtion,and yet 
before probate he can have no action , becauſe the right of 
the ation is in him. 7.2 Ja.in C.B. inter Middleton & Rin- 
not.1 $H.6.2.3. b.PL.Com.2.7 7,27 8.Greysbrokes Caſe per Weſt. 

If a man make a leaſe of land to another for years, ren- 
dring to him at Mz:ch. 40 ſhillings, and after before the day 
of payment, he releaſe to the leſſee all ations, this is a void 
releaſe. 7H.7.5.0. 

But the leſſor before the day may acquit or releaſe the 
rent, Butif a man be bound in a Bond, or by contract to# 
nother to pay one 100 pound. &c. at five ſeveral days,he ſhall 
not have an action of Debt before the laſt day be paſt, and 
{9 note a diverſity berween dutics which touch the realty,and 
meer perſonalty. But if a man be bound in Recognizance to 

ay 100 pound, &c, preiently after the firlt day of payment 
he ſhall hare execution upon the Recogniznce for that ſum, 
&c. for that is in the nature of ſeveral ſudgments; and fo 
it is of a Covenant or Promiſe,&c. and { note the diverſities 
45E.3.8.13H.4.AVow.240. 30E.3.13. 10E.t2 Emnecntion 137: 
F.N.B.267.9E 3.7.5 Mar. Ation ſur le Caſe.Br.108. 3Mar.Dj. 
11 3.lib. 4 fe.94.Slades Caſe, lib.s.fe.%1.6,Fords Calc. b 
| 
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If 2 man bath an annuity for term 0: years, or for life, 'or 
in fee, and he before it be behind doth 1eleaſe all ations, this 
ſhall not releaſe the annuity, for it is not meerly in action be- 
cauſe it may be granted over. 39H.6.28.b.5E.4.45. 2H.4.13, 
12R.2.Releaſe 2.9. 

Se.s 1 4, Fo.293,&c. 


Miſe, fo called becauſe both parties have put-themſclves 
upon the meer right to be tried-by grand Af. or by Battail, 
ſo as.that which in all other actions is called an ifſue in a writ 
of Right in rhat ca{e-is. called a Miſe.But in a writ of Righs, 
if a collateral point is to be tried, there it is called an iſſue. 
13H,8.c.13.3E4.6.ca.36. 

And ſeeing the Miſe is. joyned upon the meer right, albeit 
the Verdict of the grand Afl.be given upon another point,yct 


Judgment final ſhall be given ; and ſo it is if the Tenaat af- 


ter the Miſe joyned make default, or confeſs the ation, or if 
the demandant be non- ſuit, &c. 3 4E. 3.7udgment 250. 12H.4. 
Iudgnent 2.4.5. M.Dy.98.li.5. foe8 5. Penerins Caic, F.N.B«$. 
11-13. 

If the petit Jury be attainted of a falſe Oath, &c. The 
jadgment of the Cammon Law is, 

i. Qued anattat liberam legem imperpetuum, 1.2. he ſhall 
never be received to be a witnels,or of any Jury, 

2. Qurd forgsfaciat emmin bona &* catails ſ43. 


6. Aud arbores ſue extirpentur. 7.Quod prata ſua aren- 
tur, E7 8. ud corpora ſua carceri mancipentur, So odious 
n this caſe,and the ſeverity of this puniſkment is to this cnd, 
Wu penn ad pauces, nets ad ones perveunt, for there 13 
milericerdia pamicns, and there's citdcl:t as parcens. 

In no caſe wicre a contempt, treſpaſs, deccit or injury is 
luppoſed in the dciendant he {tali wage bis Law, becauie the 
Law vill not trut kim with 4a Oath to difcha ge hinfel: in 
Wk cafes,only tn ſore cafes, in debt, detiuue, accompr, the 

N 2 Ceteu- 
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defendant is allowed by Law, to wage his Law. 44 E.z.z1, 
18F.2 4.24E.3.39. 
In an action of Account againſt a Receivor upon a receipt 
of rzony , by the hand of another, &c. the defendant. ſhal 
not wage his Law, becauſe the Receipt is the ground of the 
action which licth not in privity between the Plaint ff and De. 
fendant, but inthe notice of a third perſon , and ſuch a Re. 
ccipt is traverſable. 15 E.4.16. 1oE.4.,5. Eut in an aGtiondf 
Debt upon an arbitrement, or in an action of Detinue by the 
bailment of another hand,the Defendant ſhall wage his Lay, 
becauſe the debt and detinct is the ground of thoſe ations 
and the contra& of bailment , though it be by another hand, 
is but the conveyance , and not traverſable. Inan aQion of 
Account againſt the Bayliff of a Manor, the defendant can, 
not wage his Law, becaule it ſoundeth in the realty, 33 Ks. 
24.13H.7.3.0,1H,6.1.6.11H.4+54. SH.5.13. 9E.4.1, 34H, 


ley gager Br.97. 
In an action of Debt brought by an Attorney for-his fee, 


the Defendant ſhall not wage his Law, becauſe he is compel. 
Hble to be his Attorney. 21H.6.4.10H.6.7.28H.6.4.38H.6.6, 

Whenſoever a man is charged as Executor or Admiuiſtrs 
tor, he ſhall not wage his Law, for no man ſhall wage hi 
Law of another mans deed but in caſe of a ſucceſſor of a 


Abbot, for that the houſe never dicth, 5H.6.38.1H.7 25. 


CHAP. IX. 
Of Confirmation. 


SefF.515. 
pn emnes ſupplet defettus, licet ia quod aTum eff 
ab initio, non valuit. Bract.l 2.58. 

A Confirmation is a conveyance of an eſtate or right in e/7, 
whereby 2 voidable eſtate is made ſure and unayoicable , or 
whereby a particular eſtate is increaſed. 

Confirmatio eft nulla ubi denum precedens eft invalidum , 
& ubi donatio nulla omnim nec valcbit confirmatio. Bratt.l.2, 
{0.2 7,28. 

Non: valet confirmatio nift ilte qui confirmat, fit in poſſeFone 
rei, vel juris unde fieri debet confirm” & eedem modo niſt ille 
fu cenfirm” fit , ſit in poſſeſſione. 10 E.z;Conkirm. 1 4. 32 E.1.9 
P.Com. Count de Leiceſters caſe. 

Queiibet Confirmatio, aut eft perficiens, creſcens,aut din - 
nuens. Lib 9.t0-1 4 2.Beaumonia; caſe. 

; Carta autem ds confirmatione eſt illa que alterins faftum 
emſolidat & confirmat , & nin! nevi attribuit , quandogue 
tamen confirmat &* adait. Flet.1.3:ca- 1 4. 

En aſe caſe un fait de confirmation eſt ben & awvail:ble,lou 
n tiel caſe un fait de releaſe neſt pas bon. &:, Car releaſe nejt 
as available,mes lou eft un privity,@c. 

And note that wherea Confirmation ſhall enlarge an cftate 
there privity is required, as well as in the cafe ot the Releaſe 
9H.6,22. Releaſe 44. Littleton in this Chapter putrcth eight 
derfities between a Confirmatiou and Releaſe. And in this 
Chapter is alſo to be obſerved eight caſes, wherein a Releaſe 
and Confirmation have the like operation in Law, Y:de Sef. 
516,&c, f0.296.4. 

If the diſſeifor make a Leaſe for years , to begin at M:- 
thaelmas; and the dillciſee confirm bis eſtate , this.is void, 
N 3 becauie 
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becauſe he hath but intereſſe termini, and no eſtate in him, 
whereupon a confirmation may enure.4H, 7. 1 0.by Read, 228, 


4439. 


SeF.s 19,09, fol.296.b. 

Si Ie diſſeiſee confirme Iſtate le difſeifir a avir &* tener g 
Tuy pur terme de ſa vie, enc' le diſſeiſor ad fee-ſimple,Oc. pw Þ} | 
ceo que guant ſon eſtate ſuit confirms, donque il awviit fee, th | 
ticl fait ne poit change ſon eſtate ſans entre fait ſur luy, &, 
Alia ratio,quia confirmare,idem eft quod firmum facere, 1 9H, 
6.22.6E,3.Confirmation 4. oP 


Seft.520. Fol.29 7.4. 

Nota,A diverſity between a bareaſſent without any right or | 
intereſt, and an aſſent coupled with a right or intereſt, and I 
therefore an attornment cannot be made for a time, nor upon |_| 

condition ; but if a Parſon make a Leaſe for an 100 years, 
the Patron and Ordinary may contirm 50 of the years , for 
they have an intereſt, and may charge 'in time of vacation, 
Lib.5.f0.81. Fords Caſe. 

If tenant for life make a leaſe. for an 100 years,the leſſor 
may confirm either for part of the term, or for part of the. - 
land, But an eſtate of freehold cannot be confirmed for part 
of the eſtate, for that the eſtate is intire, and not ſeveral as 
years be. 

Sett:52.1, foiz2o7b. 


If the diſſetfor make a gift in tail , the remainder for life 
theremainder to the right heirs of tenant in tail, this extend- 
eth only to the eſtate tail, &c. If the difſeiſor infeoff A. ard 
B. and the heirs of B. if the difleiſee confirm the eſtate of B. 
for his life, this ſhall not only extend to his companion, | but 
to his whole fee-fimple, becauſe ro: many purpoſes he had tlie 
whole fee-fimple in him, and the confirmation ſha]l be raken 
molt ſtrong againſt him- that made it. 

If a feme diſſeiſcreſs make a feoffment in fee to_the uſe of 
A.for life , and after to'the uſe of her ſelf in tail , and the 


remainder to the uſe of B in fee, and then taketh husband 
tlie 
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the difſeiſee, and he releaſe to A. all his right, this ſhall enure 
to B. and to his own witealfo, for by the rule of Litzlezon, it 
muſt enure to all in the remainder, 
But A. lets Land to B. for lite, and B.maketh a Leaſe to C. 
4 Þ for his life, the remainder to A. in fee, if A. releaſe to C. all 
, his right , this is good to perfect tae eſtate of C. ior lus 
life, 
" F But whenC. dieth, A. ſhall be in of his old eſtate, &c. and 
f notethat in theſe two caſes, the fee is develted, and veſted all 
at one inſtant, &c, Vide fo. 297. b. 
| Pur ceole remainder eft dependant, &c. by this ſame have 
gathered, that if a diſſeiſor make a Leaſe for lite, reſerving 
c the reverſion to himſelf, and the diſlerlee, confirm the 
eſtate of the diſſeifor, that he may enter upon the leſſee, be- 
| F cauſethe eſtate of him in the reverſion dependeth not upon 
) 
r 
, 


the eltate for life as the remainder , but all his one , for by 

the confirmation made to him in the reverſion, all the right 

of him that confirmeth is gone, as well as when he maketh it 

to him in remainder : and he cannot by his entry avoid the 

, eſtate of the leſſee for life, but he muſt avoid the eſtate of the 
" ' teffor , which againſt his own confirmation he cannot do ; 
. and it hath been adjudged, that if a difſeifor make a Leaſe for 
| lie, and after levy a fine of the reverhon with proclamations, 
and the five years paſſe, ſo as the diſſeiſee is for the reverton 
barred, he ſhall not enter upon the Leſſee tor lite. Reported 

by Sir Fo. Popham chief Jultice. 

Where the particular eſtate and the remainder depend 

upon one title, there the defeating of the particular eſtate is 

a defeating of the remainder. But where the particular eſtate 

is defeafible, and the remainder by good title, there though 

the particular eſtate be defeated, the remainder is good, As 

if the Ieflor diſflſeiſe A. leflee for life, and make a Leaſe 

to B. for the life of A. the remainder to C. in fee, al- 

beit A. reenter , and defeat the eſtate -for life, yet the re- 
mainder to C, being once veſted by good title, - ſhall not be 
waded, for it were againſt reaſon, that the leſfor ſhould 
have the remainder again againſt his own livery. $0 it is if 

N 4 2 
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2 oh be made to an Infant for life , the remainder in ee, 
the Infant at his full age diſagree to the eſtate for life yer the 
remainder is good, Pl.Com. Colthirfts Caſe, fo. 298, a. 

If a leaſe be made to A. for life of B, the remainder tg 
C. in fee, A. dieth before an Occupant enter, here is a re. 
mainder without a particular eſtate, and yet the remainde 
continueth, 17 E.3.48. 

A rent is granted to the Tenant of the land for life, the 
remainder in tee, this 1s a good remainder , albeit the pant. 
eular eſtate continuved,not for eo znſtante,that he took the par- 
ticular eſtate, eo in/tante, the remainder veſted, and the ſuf. 
penſion in ſudgment of Law grew after the taking of thy 
particular eſtate, 3 E.3. Abb. Af. 

If a man grant a rent to B. for the life of Alice, the re. 
mainder tw the heirs of the body of Alice, this is 2 good re, 
-emainder ; and yet ir mult veſt upon an inſtant, 7. A. 4.6, 


SeF.521,523,524 Fel.298.2. 
A Releaſe is more forcible in Law, then a Confirmation: 


If the diſſciſce and a firanger diſleiſe the heir of the diſſeiſor, 
and the diſſeiſce confirm the eſtate of his companion, this 


ſhall not extinguiſh his right that was ſuſpended : So as if 


the heir of the diſſeifor re enter, the right of the diſſeiſce is 
revived. F 
And ſo it is if the grantee of a rent charge, and a ſtran- 
ger diſlciſe the Tenant of the Land , and the grantee con- 
trm the eſtate of his companion, the Tenant of the land re- 
enter, the rent is revived, for the Confirmation extendeth 
not to the rent ſuſpended, otherwiſe it is of a releaſe i in bot 
caſes. 
Eſt bon &# ſure choſe encheſe? confirmation aaver ceux parol: 
& aver O& tener les tenements,&c. en fee, ou en fee tail,ou pw 
terme de wie, ou pur terme dans ſolonque eo que le caſe eſt.&, 
Note the diverſity between a Confirmation of the eſtate 
for life in the land, to have and to hold the aid eſtate inthe 
land to him and his heirs, this cannot enlarge his eltate, - 
$ 
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his eftate being but for life, cannot be extended to his heirs, 
But in that caſe if he confirm the eſtate for life in the land 
in the premiſes of the Deed, and the havendum is to have 
and'to hold the land to him and his heirs, this ſhall create in | 
him a feeſimple, 18 E.3.40. 


SeF. $25. 
If a man letteth land to the husband and wife, to have 


| 2nd to hold, the one moity to the husband for terme oft his 


life, and the other moity to the wife for-her lite,, and the leſ- 
for confirm the eſtate of them both in the land, to have-and 
to hold to them and to their. heirs ; by his Confirmation , 
2s to the moity of the husband, it enureth only to the hut- 
band and his heirs, for the wife had nothing in that. moity -, 
but as to the moity of the wife they are joyntenants, for the 
husband hath ſuch an eſtate in his wifes-moity in her right., 
as is capable of.a Confirmation. But if ſuch a leaſe for lite be 
made to two-men by ſeveral moitys, and the leſfor confirm 
their eſtates in the land to have and to hold to them and to 
their heirs, they are Tenants in Common of the Inheri- 
tance ; for reg, the Confirmation ſhall enure according to 
the quality and nature .of the eſtate which it doth enlarge 
and encreaſe ,,18 Af. p. 3. 18 E. 3. Confirmation 17,fu. 
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If a leafe for Tife be made to A., the remainder to B. for 
life , and ,the lefſor- confirm, &c. A. taketh one moity to 


him, and his *hcirs;, and. therefore of the one moity he is 


ſciſed for life, the remainder to B. for life , and then to him 
and hig heirs : of the other moity A. is ſciſed for life, the 
mmediate ,inheritance to B. and his heirs ,. becauſe as to the 
moity which B. rakes, the ſame is executed, 29 H.6.9. 

If lanes be given 40-two, .men,. and to the heirs of their 
wo bolies begotten, rand the Donor confirm their rwo eſtates 
uthe land, to haye and ro ho!d, the land to them two and 
to their heirs ; in. this cafe ſome are of opinion, that they 
ſhall be j>yatcaants of the ſce imple, becauſe the Nonets 
ae joincenants .for life, and the Confirmation muft enure 
acearumg 
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according to'the eſtate which they have in poſſeſſion.,and that 
was, joynt. But others hold the contrary : For 

1. They ſay, that the Donees have to ſome purpoſes ſeye. 
ral inheritances executed, 'though between Donees ſurvivgr 
f] all hold for their lives. 

2. They ſay that when the whole eſtate which compre. 
hended ſeveral inheritances is confirmed, the Confirmation 
mult enure according to the ſeveral inheritances , which is 
the greater and moſt perdurable - eftate, and therefore that 
the Donees ſhall be Tenants in Common of the inheritance 
in this caſe. | 

Albeit in this caſe of Littleton, the Husband by the Con- 
firmation gaineth an eftate ' for life in remainder , yet if-the 
husband doth waſte, an ation of Waſte ſhall lie againſt him 
and his wife, notwithſtanding the mean remainder, becauſe 
'the husband himſelf committeth the waſte and doth the 
wrong, 17 E.3. 68.6. Sir. Edward Caries Caſe, lib, 5. fo. 
76.6, | 

Sef#.526,527.F0l. 300.4. 


Note a diverſity between a leaſe for life and a leaſe for 
_, years made to-a feme covert : for her eſtate of Freehold can- 
'not be altered by the confirmation made to her husband and 
her, as the term for years may, whereof her  husband may 
make diſpoſition at his, pleaſure. | 
Chattels reals, as leaſes for years, Wardſhips, 8c. are not 
*given tothe husband abſolutely (' as all Chattels perſon 
'are) by the intermarriage, but "conditionally, if the husband 
"happen to ſurvive her , and he hath power to alien themat 
*his pleaſure : but in the mean time the husbard is poſſeſſes. 
of the Charttels real in her right, FE.3. 17.4.Pl, Com.g1s 
-b.2.4 H.4.12.PL.Com. Dame Hales Caſe, 50-4[[p. 15.486. 
5.7 H.6.1.21 H.7.29,2.1.E.4:40. 26 H.8.7. 
'Such a thing as I may defeat by my Entry, I may make 
good by my Confirmation, 11 He7.28.3 H.4. 10. 
If the feofice upon condition grant a rent charge fee, 
and the feoffor confirm ir, and after the Condition oo 


{ 
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ken, and the feoffor enter, he ſhall not avoid the rent charge. 
And {o it is if the heirof the diffeifor grant a rent charge , 
and the diſleiſce confirmeth it, and-after recover the Land, he 
ſhall-not avoid the rent.And yet in neither of theſe caſcs bis 
entry was congeable at the time of the Contirmation, Z:6.1, 
fo. 147,05. Anne Mayowes caſe. 


Sef. 522. Fol. 400, b. 

Perſons, is faid to be ſeiſed in jure Ecclefice, and the Law 
hath an excellent end herein, viz. that in his perſon rhe 
Church might ſuc for and defend her right, and alſo be ſued 
by any that had an tlder and better right; and when the 


Church is full, ir is ſaid to be plena & conſulta of ſuch a one 


Parſon thereof, that may vicem ſeu perſonam gerere ejuſdem 
Elſie, Brit. fol.2 3 4.b-F.N. 48. 

A. Parſon of D. is Patron of the Church of S. as belong- 
ing to his Church , and preſents B. who by confent of A. 
and of the Ordinary, grant a rent charge out of the Gleab ; 
this is-not good to make the rent charge perpetual , withour 
the aſſent of the Patron of A. no more than the afſent of 
the Biſhop who is Patron, without the Dean or Chapter; 
or no more than the aſſcut of the Patron being Tenant in 
Tail or for life,as Litteletos ſaith. And Littletox here ſaith,rhat 
the Patron that confirms muſt have a fee ſimple, meaning 
to make the charge perpetual. And Littleton atter ſaith,that 
inthe caſe of the Parſon tte feeis in abeiance; and ſeeing 
the conſent-of the Patron is in reipeCt of his jnterelt as heir, 
-t appeareth by L!?tleton he may conſent - upon Condition , 
otherwiſe it is of an attorment, becauſe it is 2 bare aſſent , 
Alſo if. the tate of the Patron be conditional, and he con- 
firmeth, and after the Condition is broken, his Confirmation 
is void, Lib.2.39 & 241.1.153 1.4.23,24 0. 5.31.81 10.6. 
(11.191. 6. 34. 

Note to a diverſity between. a fole C orporation, 2s Parſon, 
Prebend, Vicar, &c. that have not the abſolute fee in them, 
'for to their grants, the Patron muſt give his conſent. Bur 
if there be a Corporation 2ggregate of many, as Dean and 
Chapter 
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Chapter , Mr. Fellows and Scholars of a Colledge, Abbot & 
Prior, and Coveant,&c. or any fole Corporation that hath the 
abſolute fee, as a Biſhop with conſent of the Dean and Chay. 
ter, they may by the Common Law make any grant of, 
out of their poſſeſſions , without their founder. or patron, 
albeit the Abbot or Prior, &c, were preſentable : and fo it 
1s of a Biſhop , Becauſe the whole eſtate and right of the 
Land was in them, and they may reſpectively maintain 4 
writ of right. 12, H.4+ 11. 19 E. 3.7.7.Eliz.Dy.238.9.E.4.5, 
2 H,4.11. 
And note a diverſity between a confirmation of an eſtate, 
and a confirmation of a deed;for if the diſſeiſor make a char. 
ter of feoftment to A-with a Letter of Atrorncy and before lj. 
very,the diſſeiſee confirm the eſtate of. 4.or the Deed made to 
A. this is clearly void, though livery be made after. But if z 
Biſkop had made a Charter, &c. and the Dean and Chapter 
before livery confirm the Deed, this is a good confirmation, 
and livery made afterwards is good. The like Law is of con- 
firmation of a Deed ; of grant,of a reveriion betore Attom- 
ment. | 
Grants made by Parſons,Prebends, Dean and Chapter, &c. 
are reſtrained by divers Afts of Parliament, 13£/,ca.10.1El, 
ca.18.18El.ca.11. 1Ja.ca.t. Set.593.9 648.1.2,t1.46.1.4.16. 
& 120.1.5.9.6.14-.6.17.4.7.8.116.11.5.7. defeſſis ſum, &c. 


S:#.529,0" Seft,531. fol.zol. a b. 

Note a diverſity, where the determination of the rent is ex- 
preſſed in the Decd,and when it is implyed in Law. For when. 
Tenant for lite grant a rent in tee, this by Law is determined 

by his death, and yer a confirmation of the grant by him in 
reverſion, makes that grant good fer ever, without words ot 
ialargemeat, or clauſe of diſtreſs, which would amount to 4 
new grant ; and yet if the Tenant for life had granteda rent 
to another and his heirs by expreſs words, during the lite of 
the grantor, and the leſſor had confirmed that grant, it ſhould 
determine by the death of Tenant for life, 26.4//p. 38.454) 


J 3.14/01 4. 
$433-144/;p.1 4 _ 
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Dedi or conceſ} may amount to a grant, a feoffment, a gift, 
4 leaſea releaſe.a confirmation,a ſurrender,&c. and it is in the 
elefion of- the party, to ule it to which of theſe purpoſes he 
will, Brit.L.2-f. 5 9.6.Brook tit. confirm' 20.14H.7.2.37H.6.1 7. 


Dy 8Eliz.4H.7.10.22E.4.36.40E.3 41. 


But 2 releaſe.confirmation,or ſurrender, &c. cannot amount 
to 2 grant, &c. nor a ſurrender, to a confirmation, or to a re- 
leaſe, &c. becauſe theſe be proper and peculiar manner of con- 
veyAuces &Cc. 

Dimiſi/and this verb,wvolo) will amount to a Confirmation, 
7E.3. 9. In ancient Statutes, and in original Writs, as in the 
Writ of Entry #nc:ſu proviſo, in conſimili caſu ad com.legem, 
&c, this word dimifi is not applied only in-a Leaſe for life, 
but to a gitt in tail.and to a ſtate in fee. 32 E. 3. Breve 2.9. 
1,Stat.Glouc.ca. gz. Benizna enim faciende ſunt interpretationes 


urtarum, propter ſimplicitatem laicorum, ut res mags valeat 


quarn pereat; and he.to whom ſuch a Deed comprehending, 
dedi,&c, is mace, may plead it as a grant, as a releaſe,or as a 
confirmation;at his Election, 1 4H.4.36./.5-f0.1 5.in Newcomens 
caſe, 

If a diſſeifor make a Leaſe for life, or 2 gift in tail there- 
mainder to the diſſeiflec in fee; the diſſeiſee by his deed grant- 
eth over the remainder, the particular Tenant attorneth the 
diſſeiſee ſhall not enter upon the Tenant for life,or in tail, for 
then he ſhould avoid h's grant demeſn, which amounted to.a 


grant of the eſtate,and a confirmation alſo, 


SeF.s 43. Fel.302.b. 


If Cefliuy que uſe and his fcoffees after the Statute 1R. 3.and 
before the Statute 27H.1.8.c4.10.had joyned ina feoffment it 
ſhall be the feoffment of the feoffers, becauſe the Nate of rhe 
Land was.in him. 21 H, 7. 34.6, Pl. Com. 59. 8. Wimbiſbes 
caſe, 

So. it is if the Tenant for life, and he in the remainder, or 
reverſion in fee joyn in a feoftment by Deed , the livery of 


from 
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from him in the reverſion or remainder, from each of then 
according to his eſtate Pl. Com. Brownings caſe. 2 Hy, 
13H.7.14.13E.4.4.4. 27. H. 8.13 M.16.and 17 El.;309, 

But if he in the reverſion in fee and Tenant for life.j 
in 2 feoffment per paroll, this ſhall be (as ſome hold) firſt 
ſurrender of the eftate of "Tenant -for lite. and the -Feof. 
ment of him in the” reverſion, for 'otherwiſe if the whole 
ſhould paſs from the leflee, then he in the reverſion might 
enter for the forfeirure,and every mans act{ut res magiswaleat) 
ſhall beconftraed moſt ſtrongly againſt himfclt. 

If the difſeifor and difſeiſee joynin a Charter of feoffment, 
andenter into the Land,and make livery, it ſhall be account. 
ed the feoffment of the difleiſee, and the confirmation of the 
diſſciſor. 

Placitum a placendo, quia omnibus placet.Fo.z 03.4, 
Ordine placitandi ſervato, ſervatur et jus, &c.1. In 
order of pleading, a-man mult plead to the juriſdiction of the 
'Court:2. To the perſon- of - the plaintiff, and to the defen- 
dant. 3. To the Count.. 4. To the Writ. 5. To the ation, 
&c. Bra#, li. 5. fo. 400.Britton fo. 41.7. and 122, 40, 

E.3.9.6. 

The count muſt be agreeable and conform te the writ;the 
barr to the count, &c. and the judgment to the count. 

Gerta debet eſſe intentio et narratio, et certum fundamentem 
et certa-res que dediucitur in judicium. Note, three kind of 
certainties. 1. Toa Common: intent, and that is ſuthcient ina 
barre, which is to defend the party, and to excuſe him, 

2. Acertaia intent 1n general, as in Counts, replications , 
and other pleadings of the Plaintiff, that is to convince the 
"Defendant ; and ſo in indictments &c. 

3. Acertain intent in. every particular, as in Eſtopple. 
Bra#.l.2.fo.140.li6.5.120.&c.Lobs caſe. 

Where a matter of Record is'the foundation, or- ground of 
the {1it of the Plaintiff, or of the ſubſtance of the plea,there 
it onght to be certainly, and truly alledged, otherwiſe itis, 
where it is but a conveyance, Pl.Com.65.8. 6, 100.376-and 
410.3: 29.5 E.q4:10 E.q1, Ambiguuw placitum interpre- 

tat 
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eari debet contra proferenten..3 H.7 .3.29 Aſs. 10.14 H.4.4.b, 
lit.z;fe. 5 9.Linc.Coll.caſe. Vide,” &c. fo 303 b.Expedit Reipubli- 
oe uit fnis litium, 22. E.4.40. 

All neceſſary circumſtances implyed by Law, in the plea 
need not to be expreſſed, as in the plea of a feoffment of a- 
Minnor, livery and attornement are implyed. 40 £.3.40,4 3. 
{6,14 H.4-15.12 E.4.197 H.7.3. 

A man is bound to perform all the Covenants in an In- 
denture : if all the Covenants be in the affirmative, he may 
generally plead performance of all, but if any in the nega- 
tive, to ſo many he muſt plead ſpecially (for a negative can- 
not be performed) and to the reſt generally. 2 H. 7. 15. 4 H. 
1.12.26 H.8 5.6. 

$0 if any be in the disjunCive,he muſt ſhew which of them 
hath performed. So if any are to be done of Record, he muſt 
ſhew that ſpecially, and cannot involve that in general plez- 
ding. [.8.1 33. Turners caſe, and 120 Benhams caſe [.9.25.61. 
lib. 10. 100. 

The Count or declaration is an expoſition of the Writ, and 
addeth time, place, and other neceſſary circumſtances, that 
the ſame may be triable, and any imperfection in the Count 
doth abate the Writ. Vide bone matter concernant pleading. 
h. 303. 

A departure- in pleading , is {aid to be when the ſecond 
plea containeth . matter not purſuant to. his former , and 
which ſor tifieth not the ſame. As if in Af. the Tenant 
plead a diſcent from his Father, and giveth a colour, the de- 
mandant intituleth himſclfe by a feoffment from the Tenant 
himſe'fe, the plaintiff cannot ſay, that the feoffment was 
upon condition, and toſhew the condition broken, for that 
ſhould be a clear departure from his barre , becauſe it con- 
taineth matter ſubſequent, but in an Af. if the Tenant plead 
in barre, that. 1.S. was ſeiſed and infeoffed him, &c, and tke 
plaintiff Theweth , that he himſelf was ſeiſed in fee, until 
LS. diſſeiſed, who- infeoficd the Tenant , and he re-entred , 
the defendant may plead a releaſe of ;the plaintiff to 7. S. for 
this doth fortifie the barre, P/ Com. 105.1 Mar Dy.95.48. H. 
$146.31.6 H.7.8.3 H.6 departure 2. Where 
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Where the Tenant or Defendant may plead a general iſſ, 
there upon the general iſſue pleaded , he may give in ei. 
dence 2s many diſtin&t matters , to bar the action or right « 
the demandant or plaintiff, as he can. 

A ſpecial Verdi& may continue double or treble matte; 
and therefore in thoſe caſes, the Tenant or Defendant may 6. 
ther make choice of one matter, and ſo plead it to- bar the 
demandant or plaintiff, or to plead the general iſſue, and t 
take advantage of all,. or he may plead to part , one of the 
Pleas in bar, and to another part another plea, and his con- 
clufion of his plea, ſhall avoid doubleneſs and hereby neither 
the Court, nor the Jury is ſo much inveigled , as if one ple 
ſhouid contain divers dittint matters. And if the Tenant 
make choice of one plea in bar , and that be found againſ 
him, yet he may reſort to an action of an higher nature, and 
take advantage of any. other matter. And the-Law in thi 
point,is by them that vinderſtand not the reaſon thereof, mil 
liked, faying, Nemo prohibetur pluribus defenſionibus uti.1)E. 
3.73. 39H.6.27. Apices juris,non ſunt jurs ; and yet in.Lay, 
preſtat cautela quam medela, 


Seft.535,536,537,5 39.Fol. 305.4. 

A Tenure may be abridged by a confirmation : but not 4 
rent-charge, or common, But a man may releaſc part of his 
rent-charge, or common, &c. 

The Lord'by his confirmation may diminiſh and abridge the 
ſervices, bur to' reſerve upon the confirmation new ſervices he 
cannot, ſo long” as the former ftate in the Tenancy continu 
eth; and as where . confirmation doth inlarge an eſtate in 
Lind, there ouglit to be privity, ſo reg.where a confirmation 
doth abridge ſcrvices, there ought to be privity. 2.3 F.3.92,94 
26Afſ.37.6EL Dy.230.h.7E.4.25.0.21E,4.62.per Brian, 10k. 
3-Avowry 100, 

Alſo there is required privity , when the Lord by his re- 
leafe, abridgerh the ſervices 0: his Tenant. And therefore 
the Lord paramount' catuot releaſe to the Tenant paravail 
ſaving to him part of his ſeryices, but the ſaving in that exe 

is 
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is void, 4 E.3-19. 9 E.3.1. 12 E.4.11.16 E.3. Fines 4. 

If a man hold of me by Knights ſervice,rent,ſuit, &c. and 
| releaſe to him all my right in the Seigniory, excepting the 
Tenire by Knights ſervice , or confirm his eſtate to hold 


* of me by Knights ſervice only , for all manner of Services, 
the | Exactions and Demands, yer ſhall the Lord have Ward, Mar- 
yo mge,Relicf, Aid pur file marier,& pur faire fits Chivaler,for 


"4 theſe be incidents to the Tenure that remain.But it is holden, 
Thatif a man make a gift intail by Deed, reſerving 2 5. rent, 
ler if 8 uy &* ſes heires pro omnibus &* omnimodis ſervitiis, ex- 
ehonibus ſecalaribus & cunis demandis ; If the Doneedie, 
ne © 0s heir of full age, the Donor ſhall have no relief ; becauſe 
a6 © 1dicf Jieth in demand, 13R.2, Fvowry 19, Neta Fitzh,Con> 
nd frm.Pl.2.1, 

bs  - 

, SeF.541. Fo.306.b. 

E 


A man may be put our of poffefhon of the cuſtody of his 
Ward, but not of his Villain in groſs, 45 E.3.10.1H.6.c.5.Reg, 
102. 

Alſo of things that are in grant, as Rents, Commons, &c.. 
tis at the eleCtion of the party , whether he will be diſſeiſed 
of them or no, Brook tit, Property 28, 

Non valet confirmatio niſi ille qui confirmat ſit in poſſeſſione 
rei vel jurts, unde fieri debet confirmatie, oF eodem modo niſi 
ilecui confirmatio ſit, ſit in poſſeſſione, BraCt.l.2, 59.b.9E.4.38. 
Dyer 10 El.Growches Caſe. 

But of a Villain Regardant toa Manor, the Lord may be 
pat our of poTeſſion, tor by putting him out of poſſeſſion of 
the Manor, which is the principal, he may likewiſe be put out 
of poſſeſſion of the Villain regardant,which is but acceſſory : 
and by the recovery of the Manor,the Villain is recovered. 

Bur if another doth take away my Villain in groſs or re- 
girdant, he gaineth no poſſeſſion of him. 

- By the grant of the Manor without ſaying Cum pertinent is, 
the Villain regardant, Advewſon appendant, and the like, do 


RG: for -if the dilſciſor ſhall gain them as incidents to the 
Manor 
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Manor whoſe eſtate is wrongful , 4 multo fortiori, the feofle 
who cometh to his eſtate by lawful Conveyance , ſhall hay 
them as incidents. But where the entry of the diſleiſce is hy. 
ful,be may ſeiſe the Villain Regardant, or preſent to the A 
vowſon, &c. before he enter into the Manor, otherwiſe it x 
where his entry is not lawful, 9E.4.38. 3H.4.15. 18E.3.4, 
19R.2.Trefp.255.10He7.9.F.N.B.33.9.22H.6.33-per Moyley; 
E.3.12.Bra#.242,@c.Brit.fol.126. 


Sef.545,546,547,548,5 49,06. Fo.zo8. 


Sz jeo leſſa terra a un home pur terme a'ans , & pun jy 
confirme ſon eſtate ſans pluis parols mitter en le fait parclil 


nad pluis greinder eſtate que pur terme dans, ſftome il avi (" 


# devant. Mes ſi jeo releaſe a luy,&c. il ad eſtate de Frankel, 
St jeo eſteant deins age leſſa terre a un auter pur terme & 
20 ans, &* puis il grant le terre a un auter 16 ans parcel 
fon term, en ceſt caſe,quant jeo ſue de plein age ſi jeo releaſe al 
grantee de mon leſſ*e, &c, ceſt releaſe eſt yoid, pur ceo que il 
luy ad aſc' privity perenter luy & muy, &c. Mes fi jeo conform 
fon eſtate ceo eſt bone. Mes ſi mon leſſee grant tout ſon eſtates 
un auter douque mon releaſe fait al grantee eft bon & effetiual. 
Si home grant un rent-charge iſſuant hors de ſon terre am 
auter pur terme de ſon vie, & puis il confirma ſon eſtate ml 
ait rent,a aver, tener a luy in fee-tail ou in fee-ſimple uf 
confirm” eſt void, quant a enlarge ſon eſtate, pur ceo que cely 
que confirm n'awvoit aſe? reverſion en le rent; Mes ſi home ſi 
ſeiſte in fee de rent-ſervice , ou de rent-charge, & il grant | 
rent,&c.autern! eſt, pur ceo que il avoit un reverſion del rm. | * 
Sonote the diverſity between a rent newly created, andi 
rent in eſſe,21E,3.47.15E.4. 8.4.Pl.Com.;5.8H 4.19. i 
But in the firſt caſe, the grantor may grant co the grantee 
for lite,and his heirs,that he and his heirs ſhall diſtrain forthe 
rent &c-and this ſhall amount to a new grant,and yet amoutt 
t0-no double charge. Ex paucy plurima concipit ingeniun. 


CHAP. 


CHAP. &X 
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Sef.s 51. Fo.309.. 


Ttornment , is an agreement of the Tenant to the 
is grant of the Seigniory, or of a Rent ;. or of the Do- 
'F nee in Tail, or Tenant for lite or years, to a grant of 
zreverſion or remainder, made to another. Bra#. [.2. fo.8$1. 


- pitf.1o5 6.176, 17 7. 

4 | Sidominus Attornare poſſit ſervitium tenentss c ontra volun- 
4, fete tenontis,tale ſequeretur inconveniens,quod poſſit eum ſub- 
of Bigort capitals inimico ſue, per quod teneretur ſacramentum 


ulitatus facere ei qui dammificare intenderat. 
Every Grant muſt take effect as to the ſubſtance thereof, in 
te life both of the grantor and the grante, /.1. f0.104,105. 
a Wiitleys Caſe, 
a | Since Littleton wrote, if a Fine be levied of a Seigniory, 
1 (kc.to another, to the uſe of a third perſon and his heirs, he 
of $4 bis heirs ſhall diſtrain without any Attornnient, becauſe 
ly tis in by the Statute of 27H.8. cap. 10. by transferring the 
+ Mclateto rhe uſe.and fo he is in by att in Law, /:6.6.f0l.68.Sir 
|, Wille Finches Caſe. 
$ it isif a man by deed indented and inrolled according 

4 the Statute , bargain and ſell a Seigniory &c. to another, 

te Seigniory ſhall paſs without. Atternment ; and fo it is of 
& F-*cnt, a Reverſion, and a Remainder, 27H. 8. cap.16. Vide 
te $58.4. 
a © Vut if the Conuſee of a Fine , before any Attornment by 

red indented -and mrolled , bargain and ſeil the Scigniory 

v another, the bargainee ſhall not diſtrain, becauſe the bar- 
p, F/awor could not diltrain, & fic de ſimilibus ; for Nemo wy 
plus 
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plus juris ad alium transferre quam ipſe, vide Sef, 146 


where upon a Recovery, the Recoveror ſhall diſtrain ang , 
vow without Attornment. 

A grant to the King, or by the King to another , is gay 
without Attornment, by his Prerogative, 49 £.3.4. 34 H64 
GE.4.13. 

If there be Lord Meſne and Tenant, and the Meſie gra 
ever his Meſnatty by Deed, the Lord releaſe to the Tenant, 
whreby the Meſnalty is extin&t, and there isa rent by ſurply. 
ſage, an Attornment to the grantee of this rent ſeck is good 
although the quality of that part of the reat is alteredbe. 
cauſc it is altered by aQt in Law. 

It a reverſion of two acres be granted by Deed; and th 
kſſor before Attornment levy a Fine of one of them, and 
the Tenant attorn to the grantee by Deed, this is good for the 
other acre. 

If the reverſion be granted of three acres, and theleſke 
agreeto the ſaid grant for one acre, this is good for all three, 
and ſo itis of an Attornment in Law, if the reverſion of thre 
acres be granted, and the leſſee ſurrender one of the acres to 
the grantee &c. 18 E.3. Variance 63. 22 £43.18.,2, fob), 
b. Tookers caſe.fo,309.b. 

Reg. the Attornment muſt be according to the grant,cither 
expreſly or impliedly, 39 H.6. 3. 

Impliedly, as if a reverſion be granted to two by Deed, 
and the leſſee Attorn to one of them according to the grant, 
this Attornment ſhall enure to both. the grantees ; and foit 
is if one grantee dye, the Attornment to the ſurvivor is good 
11 H.7.12. 

If the Lord grant by Deed his Seigniory to A.for life, tht 
remainder to B, in fee, A dyeth, and then the Tenant Atom, 
to B, this Attornment is void, becauſe it is not according t0 
the grant, for then B. ſhould havea remainder, without at 

particular eſtate, 20 H.6.7. | 

If areverſion be granted to a man anda woman , they at 
to have moities in Law ; but if they intermarry, and thel 


Attorament is had , they ſhall have no moitics , p 


7 


2 
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and + caue it is by At in Law, Pl. Com. 137,483. 

Ifa feme grant a reyerſion to a man in fee, and marry 
$ good yith the grantee, the leſſee Attorn to the husband, this is 2 
Fi6.1. good Attornment in Law to the husband, 2 R.2. Attorn- 

ment 8, 

gar} If a reverſion be granted by Deed tothe uſe of 7.S. and 
the leſſee hearing the. Deed read ; or having notice of the 
ply. Y contents thereof, Attorn to Ceſtuy que uſe, this is an implied 
good, Ml Attornment to the grantee, /.4.f0.6 1, Hemngs cale., 


SeF.s 52+ f0.310,4.6 b. 


i Note that Littleton expreſſcth not what eſtate is granted, 
r the W wd very materially, for if the former grant were in fee, and 
| the latter grant were for life,and the Tenant doth firſt attorn 
eflee tothe ſecond grantee he cannot after attorn to the firſt gran- 
ire, f ie t0 make the fee-ſimple paſs,for that ſhould not be accord- 
bree © ing to the grant, but in that caſe the Attornment to the firſt 
$0F 5countermanded. 
67. If a reverſion upon an eſtate for years be granted in fee, 
2nd the leflor confirm the eſtate of the leſſee for life, he can- 
er Fl ot afterwards attorn. And fo it is if the grantor before 
4 Attornment confirm the eſtate of the leſſee for life in Tail, 

'Y 5c. 
ns If a feme fole make a leaſe for life or years reſerving 4 
"TY rnt,and grant the reverſion in fee, and taketh husband, this 
$2countermand of the Attornment, 11H.7.19. 

If in the caſe that our Author here putteth of ſeveral 
gantces,' if the Tenant attorn to both of them, the Attorn- 
ment 1s vo:d, becauſe it is not according to the grant. 

. [f a reverſion be granted for life, and after it 's granted to 
VN the C:me grantee for years, and the leſice attorn to both 
gants, it is void for the uncertaiaty,1 1 H.7.12. 

 £ multo fortiori, if the Lord by one Deed grant his Seig- 
tory to 1, Fiſhop of Lenten, and to his heirs, and by auo- 
ther Decd to 7. Biſhop of Londen, and to his ſaccefſors, and 


tie Tenant attorn to both grants, the Attoxnment is void, 
tor 
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for albeit the grantee be but one, yet he hath feveral cam 
ties, andthe grants are ſeveral, and the Attormment is ng, 
cording to either of the grants, | 

But it 4 grant the reverſion of Black-acre or White.z, 
and the leſſee attorn to the grant, and after the grantee x pubs 
'keth his ele&ion, this Attornment is good, for albeit the eg, 
was incertein , yet he Attorneth to the grant.in ſuch fort a1 
was made. And ſo note a diveriity between one grant and(, 
veral grants; and obſerve an Attornment good in expeCtatn, 
which paſſed by the election ſubſequent. 


Sets 53. Fol.301.4. 


Note, that when a man maketh a feoffment of a May, lh © 
the ſervices do not paſs but remain in the feoffor , until the 
Freeholders do attorn , and then the Attornment ſhall has - 
relation to ſome purpoſe, and not. to other ; for albeit the kt 
tornment-be made many years after this feoffment, yet it ſhal 
have relation tomake it paſs out of the feoffor,ab. initio,em 
by the livery upon the feoffment, but not to charge the Te 
nants with any mean arrearages , or for waſte in the mea 
rime,&c. Temps E.2.Attorn 48E.3.15. 

If a reverſion of land be granted to an alien by Deed, who 
is made Denizen,and then the Attornment is made, the King 
upon Offce found, ſhall have the land: for as to the eſtar 
between the parties, it paſſed by the Decd av zn:tio, P.5 Ez, 
Coram Rege Suſſex in Theſaur.21E.3.47. 

If a man plead a feofment of a Manor he need not plead 
an Attorpment of the Tenants, but (if it be material) it mult 
be denied, or pleaded of the other fide, 3 4E.3.Double Pleaty 
42Afſ.p.6. 

And upon this conſideration had of all the Pooks touching 
this point, whether the ſervices of the Freeholders do pals 
wherein there have been three ſeveral opinions, viz. ſont 
have holden rhat the ſervices do peſs in & right, by the 1- 
very, as parcel of the Manor, but nct to avow before Attort- 
ment, as in the caleof tlie Fins, 4nd others bave _ 
chat 
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'hat they do paſs in right and poſſeſſion,to diſtrain without At. 
: rornment.2.6 £ 3-per que ſervitia 21.8H.4.1.6b.12H,4., 20H.6. 
135M,6.9-4E.4-3 3.13H.7.14.4-1H 7. 31-4£.4.Attorn.Br.z o, 
And the third opinion is, that in this caſe the ſaid ſervices 
neither in poſſeſſion, nor in right, but until Attornment 
emin m the Alienor , as L:ttl2ton here holdeth ; and fo it 
yas reſolved. P.1 5El:iz. between Brasbitch and Barwell. Vide 

| H14El%, Rot.5 08.1n Com.B. 


SeF.590,591.F0.324. 


$i home fait done en tail, ou leaſe pur terme de wit, ou pur 
trme dans del parcel del demeſne d'un Manor, &c, Savant le 
worrfion a tiel donor, on leſſor, &c. O* puts il ſoit diſſeifie del 
0, anr, fc. &* le difſerſor mor” ſeiſe, &#c. &* ſon heir ſoit 
tins per diſcent, nncore tiel donor, Ofc. diſtreina pur le rent 
ur mere; & tiel reverſion apres tiel diſſeiſin eſt ſever del Manor 
m fait,coment que ne ſort ſewer en dro. 
WY And ſo note a diverſity between rents and ſervices parcel 
o a Manor, and Rents and Services incident to a reverſion 
parcel of a Manor. And the reaſon of this diverſity is, for 
that as long as the donee in tail, leſſee for life or leſſee for 
years, are in poſſeſſion, they preſerve the reverhon in the do- 
nor or leſſor, and ſolong as the reverſion continues in the do- 
I tor or leffor, ſo long do the rents and ſervices , which are 
ncidents to the reverſion belong to the dotior or leflor. Nei- 
” I ther can the donor or leſſor be put out of his reverſion, un- 
kſſe the donee, or leſſee be out of *their poſſe:Ton, &c, Put 


- the donee or leſſee make a regrelle, and regain their eſtate 
2 ad poſſeſſion, thereby they do zpſo f-#o revelt the reverſion 


1 the, donor or leftor. 
Mm And note, when a man is ſciſed of a Manor and maketh a 
«(of in tail, or Leaſe for lite, &c. Of parcel of the demeſn 
"I & the Manor ; the reverſion is part of the Manor , and 
| 7 the grant of the Manor the reverſion ſhall paſs with the 
Attornment of the Donee or leſſee. Bur if the Lord make a 
pit Or a Leaſe for life of the whole Manor , except bl. acre 
parcel 
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parcel of the demeſne of the Manor, and after he grant avi 
his Manor, B. acre ſhall not paſſe, becauſe during the elta, 
tail, or Leaſe for life, it is ſevered from the Manor. And 6 
note 2 diverſity, that a reverſion of part, may be parcel of ; | x 
Manor in poſſe;hon, but a part in poſſeſſion cannot be pay t 
of the reve ioa of a Manor expeGant upon any eſtate} i 

] 

j 


freehold. But if a maa make a Leaſe for years of a Mary 

except B. acre, anu utter grant away the Manor, B, acre (yl 
paſſe, becauſe the trechold being entire, it remaineth par. t 
cel of the Manor, and one pracipe of the whole Manor hl fl # 

ſerve. But otherwiſe it is in caſe of a gift in tail, or Lek 
for life, excepting any part , there muſt be ſeveral Writsof fl / 
Precipe , becauſe the freehold is ſcveral, 18 4f:p.2.38 46,Þ 1 
3 3 PL.Com.Fu'merſtons caſe. 103. lib. 5. 11.22.25, 198, Þ 1 
breve $45. 4 E.3.briefe.713. 2 
Now lets return to the precedent Sections. 
? 


SeF. 534. Fol, 311. #. 
No man ſhall attorne to any grant of any Signiory, rent iſ ' 
ſervice, reverſion, or remainder , but he that is immediately 
privy to the grantor, 


Sef. 556. Fel. 311.6. 


Here ebſerve a diverſity, between a rent ſervice, anda 
rent charge, or arent ſeck. And therefore { without reſpeit 
of any privity) the difſeiſor only in caſe of a rent charge, 
ſhall attorn , becauſe he is Tenant of the freehold, but in 
caſe of a grant of a rent ſervice, the artornment of the diſſe 
ſee ſufficeth. 21 H.6.9.6. 

It was holden by Dy.r and Meunſen, in the Argument of 
Bracebridges caſe; that if he that hath a rent charge, grat- 
tcth it over for life, and the Tenant of the Land attorn theres 
unto, and after he grant the reverſion of the rent charge,that 
the grantee for life may attorne alone ; and that theſe wors 
of Littleton are to be underſtood, when a reat c!.arge, orrent 
ſeck is granted in poſſeſſion, and a quid juris clamat, in > 
Cat, 


gy -mPocs 
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caſe, did lye againſt the grantee for life. 46 E. 3.27. 2 H.6.9. 
Vide Littleton Seff.549,0 55 3. 

A man maketh a Leaſe for life, and after grants to A. 2 
rent-charge out of the reverſion. A.grants the rent over,he in 
the reverſion mult attorn, and not the Tenant of the freehold, 
for that the frechold is not charged with the rent; for a re- 
laſs made to him by the grantee, doth not extinguiſh the 
rent; and Littleton 'is to be underſtood, that the Tenant of 
the frechold muſt attorn, when the frechold is charged. ide 
0.312.8. 

Ml , Littleton ſpeaketh of five kines of Inheritances, whereto an 
$f | Attornment is requiſite. 1. Of a Seigniory, rent-ſervice, &c. 
16. 2.Of a rent-charge, 3.Of rent-ſeck. 4.0f a reverſion. 5.Of 
+ | 2remainder of Lands. For the Tenant ſhall never need to 
attorn, but when there is tenure,attendance,remainder,or pay- 
ment of a rent. And therefore'if an annuity, common of 
raiture, common of eſtovers, be granted for life, or years,&c. 
the reverſion may be granted without any Attornment. 21 H. 
rent 7-1-1 H.5.1,3 7 Af.1 4436 Af[p.3+31H.8.ditorn.Br.y 9. 


ESESS25. 552 


Sef.s 5 7. Fol, 12.6. 


In this caſe of Littleton by this eſcheat of the remainder, 
the Seigniory is extinct, for the tee-{imple of the Seigniory be- 
da I ing extint , there cannot remain a particular eſtate for like | 
xt If thereof in reſpe&t of the tenure, and attendance over. 3 H.s. 
oe, MN 101 Tenwres 107.15 E.4.1 5-4. per Littleton. 
tin Y But otherwiſe it is of a rent-charge in fee, for if that be 
ſe- © ganted for life, and after he in the reverſion purchaſe the 
Land, fo as the reverſion of the rent-charge is exrinct,yet the 
t of grantee for life ſhall enjoy the rent during his life, tor there 
-an- I. $20 tenure or attendance in this caſe. 


hat SefF.558,559.F0 314.2, 

x6 | Littleton now cometh to ſpeak of Attornments in Law or 
ent mplied. 3E.3.42.15E.3.Atiorn 11. 

hat Y 1 the Lord grant his Signiory to the Tenant of the land, 
i, | (S] any 
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and to 2 ſtranger; and the Tenant accept the Deed, this 2e. 
ceptance is a good Attornment to extingniſh the one mojy, 
and to veſt the other moity in the grantee. 

Suſpence, is when a Seigniory, Rent, profit apprender &c, 
by reaſon of unity of poſſeſſion of the Rent, Seigniory, &e, 
of the Land our of which they iflue,are not in eſſe tor a time, 
and they are faid to be extinguiſhed, when they are gone fir 
ever, and can never be revived, that is when one man hath x 
high and perdurable eſtate in the one, as in the other, 


Sef,560,561. Fol.312.0.&b. 


Note, that albeit a'grant may enure by way of releaſeand 
a releaſe to the Tenant for life doth work an abſojute extin. 
guifhment, whereof he in the remainder ſhall take beneft, 
yet the Law ſhall never make any conflruction againlt the 
purport ef the gtant to the prejudice of any, or againſt the 
meaning of the parties, &c. Vie l:b.&c. 


Seft.562. Fo. 1 4,0. 

Note a diverſity wliten the whole cſtate in the Seigniory s 
ſuſpended, and when but part of the eſtate in the Seignior 
1s ſuſpended but for terme of life , and therefore as to all 
things concerning the right it hath its being , but as the 
poſſeſſion during the pxrticular eſtate, the grantee ſhall take 
no benefit, "therefore during that time , he ſhall have 
Rent-fervice, Wardſhip, Relief, Heriot, &c. becauſe thele be- 
long to the poſſeſſion , but if the Tenant dieth without her, 
the Tenancy ſhall eſcheat unto the grantee,for thar it is in the 
Tight, and yet when the Seigniory is revived by the death a 
the Tenant, there ſhall be wardſhip, as if the Tenant man] 
with the Se:gnioreſs and dieth , his heir within age, the) 
{hall have the wardſhip of tle heir. Alſo in the caſe that 
Littletcn here purtcth , albeit the Scigniory be ſuſpended bit 
for life; yer ſome hold, that he cannot grant it over, b&- 
cauſc the gzantee took it ſuſpended , and it was never 10 9! 
in him, but 3f the Tenant make a Leaſe for years, or for life 
7 a 


2 
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to the Lord, there the Lord may grant it over, becauſe the 
Seigniory. was in eſſe in him, and the fee-ſimple of the Seigni- 
ory is not ſuſpended ; but if the Lord difſeiſe the Tenant, or 
the Tenant infeoff the Lord upon condition, there the whole 
eſtate in the Seigniory is ſuſpended ; and therefore he cannot 
during the ſuſpenion , take benefit of any eſcheat or grant 
over his Seigniory. 3 4Aſ.p.: 5.16E-3«vouch 83. 5E.3.Twongs 
Caſe. 
Set, 562,564; F0.314. 


Attornnfent for part, cannot be void for that, and good it 
cannot be unleſs it be for the whole. 4 E.3.5 5.Malmans Caſe, 
SE.4.2.7H.4.10.35H.6.8. per Priſot. 

And payment of any parcel of the ſervices,is an agreement 
in Law to the grant. 40E.3.3 4+ 

Intentio inſervire debet legibys,ncm leges intentioni,2.0 H.6. 

Judgment in-ſcire facize pur parcell de les ſervices eſt bona 
attorn' en ley,coment aue il et preſume,quod judiciumvredditur 
in invitum. 48 E.3.24.37 H.6.14.per Moyl2,17 E.3.29. 

Note that in caſe of Deed, nothing paſſeth before Attorn- 
ment. 

In the caſe of the fine, the thing granted paſſeth as to the 
ſtate,but not to diſtrain &c, without Attornment. In the caſe 
of the King, the thing grantcd doth paſs both in eſtate and 
in privity to diſtrain, &c. witkout Attornment, unleſs it be of 
Lands or Tenements, that are parcel of the Dutchy of Lan- 
cafter, and lye out of the,County Palatine. 


SeF. 56s. Fo.315.6. 

Note a diverſity between money given by way of Attorn- 
ment, and where it is given as parcel of the rent , by way of 
ſeiin of the rent. And therefore a payment in name of ſcifua 
1s more beneficial for the grantee , becauſe this is both an 
«tugl ſeilin, and an Attornment in Law, and yet being given 
before the day in which the Rent is duc,;t ſhall not be abated 
out of the Rent, 39H.5. 3+ 26, 5£.492. Vide $.235. 7H.4-2+ 
diturney Br.9 7. 

O 2 S607» 
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SeF.566. 

'As of an Attornment , ſo a ſeiſin of a rent by. the hands of 
one Joyntenant is good for all,and a ſeifin of part of the rent 
is 2 good ſeifin of the whole. Lib.2.fo.6 7,Bookers caſe. 

If either the grantor, or grantee die, the Attornment is 
countermanded;but if the Tenant die, he that hath this eſtate 
may attorn at any time; If the Tenant grant over his eſtate, 
his Aſhgnee may attorn. Lib.4.f0.8.1.6.fo.5 7.1.9.f0.34. 4H. 
29.18E.4.10. 

If an Infant hath Lands by purchaſe,or by diſcent,he ſhall 
be compelled to attorn in a Per que ſervitia. 42E.3.Age 33. 
13H.6.2.1.9.f0.8 4,8 5.Coyns caſe,q4 M.Dy.1 3 7.7 E-2.Age 140. 

If an Infant be lefſee , he ſhall be compelled to attorn in 
a Quid*juris clamat; the Attornment of an Infant to a grant 
by Decd is good, and ſhall bind him,becauſe it is lawful, albeit 
he be not upon that grant by Deed compellable to atrorn. 


SeF.567. Fo.;15b. 


The grant of a reverſion by Deed, with the Attornment of 
leſſee for.years, do countervail in Law, a feoffment by livery, 
as to the paſſing of the freehold and inheritance. 

And Tenant by Statute Merchant, or Staple, or by Elegit, 
muſt alſo attorn,for the grantee may have a Yenive facias ad 
eamputand.or tender the mony,&c.and diſcharge the Land-and 
if the reverſion be granted by Fine;they ſhall be compelled to 
attorn in a Quid juris clamat. 6E.3.53.25E.3.5 3+ BY. Atttr, 
48.32E.3.Scire fac.101.Dy.1.8. 

And fo the Executors that have the Land until the debts be 
Paid, mult attorn upon the grant of the reverſion, although 
they have not any certain term for years. 


SeF.568:Fol.316.48. 
If Tenant in Dower, or by the curteſie grant over his or 
her eſtate, and the heir grant over the reverſion , the Te- 


nant in Dower,or by the Curteſic may attorn, becauſe at the 
tune 
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time of the grant made, they were attendant to the heir in 
reverſion, and the grantee cannot be Tenant in Dower, or 
by the Curtche ; and if the reverſion be granted by Fine,the 
Fine muſt ſuppoſe that the Tenant in Dower, or by the'Cur- 
tche, did hold the land , albeit they had formerly granted 0- 
yer their eſtate and albeit the reverſion doth paſſe by the 
Fine, yet the Quid jurisclamat muſt be brought againſt him 
that was Tenant , at the time of the note levied ; and the 
grantee of tlie reverſion muſt bring an aQtion of waſte againſt 
the Aſſignee of Tenant in Dower , or by the Curteſie, for 
they themſelves cannot hold of any but of the heirs ; and 
therefore in reſpect of the privity they ſhall attoin, and be 
ſubje& to an aQtion of waſte, as long as the reverſion remai- 
neth in'the heir, albeit they have granted over their whole 
eſtate : and note that if the grantee of the reverſion , doth 
bring an aCtion ef waſt againſt the Aﬀignee of Tenant by 
the Curteſie, the plaintiff muſt rehearſe the Statute, which 
proverh that no prohibition of waſte, in that caſe lay at the- 
common Law, as it did, if the heir had broughtit againſt the 
Tenant by the Curteſie himſelf : and therefore ſome do 
hold, that if the heir do grant over the reverſion, that the 
Attornement of the Aſſignee of the Tenant by Curteſie , 
orof Tenant in Dower is ſufficient, becauſe they afterward”, 
muſt be attendant, and ſubje& to the Aftion of waſte. 10.H.- 
4 Attornment 16.11 H.4.18 F.N.B.55E. Reg, fo.72.4 E.3.26. 
[f the reverſion of leſſee for life be granted, and leſſee for 
lſe ATign over his eſtate , the leſſee cannot attorne, but the 
attornment of the Aſſignee is good, becauſeit behoveth thar 
the Tenant of the land do attorn, and | after the Aſſignment 


there is no tenure or attendance, &c. between the leflee and 


lim in reverſion. 18E.4.10.4.26 E.3.62.5 He5.10. 
Sef.569,570,571,572,573. Fe.316.6. 


No Quid juris clamat lyeth againſt Tenant in tail, but if 2 
man make a gift in tail, the remainder in fee, and the Seig- 
wory, or rent charge iſſuing out of the land be granted by 

| G 3 Fine, 
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Fine, the Conuſec ſhall maintain a Per gue ſerv;tia , or a 
Quem redditum , and compel him to Attorn , for herein hig 
eſtate of inheritance is no priviledge to him, for that a Te. 
nant in fee-ſimple (as his Eſtate was at the Common Law) is 
alſo compellable in theſe caſes to attorn. 

Lou le reverſion eſt dependant ſur leſtate del franktenement, 
Suffift que Ie tenant del franktenement attorn ſur grant del re. 


wverſron,&c. $i leaſe pur terme a"ans,&c. 0u done en le tailfoit 


fait reſery* un rent, per le grant del reverſion en tiel caſe, le 
rent paſſera , pur ceo que tiel rent eſt incident al reverſion, & 
nemy e converſo, | 

It 2 man let land to another for life, and after he con- 
firm by his Deed, the eſtate of the Tenant for life , the re- 
mainder to another in fee, and the Tenant for life accept the 
Deed, &c, Albeit he in the remainder in this caſe hath no 
remedy to come to the Deed, during the life of Tenant for 
life, yet becauſe he is privy in Eſtate ; he ſhall not maintain 
an action of waſte, without ſhewing the Deed, but when the 
remainder is once Executed , he fhall not need to ſhew the 
Deed. Vide PL.Com.Colthirſts Caſe, D. & St.Ch.2o. fol 93,94. 
PL Com. 1 49. Throckmortons Caſe, 45E.3.14,15. 11H.4-39. 
14H.4-31. | 

As in Phylick, nuJum medicamentumelt idem omnibus fo in 
Law one form or preſident of conveyance will not fit all caſes. 


SefF. 574. F0.:318. 8a. 

If one Joyntenant make a Leaſe for years, reſerving a rent 
and dye, the ſurvivor ſhall not have the rent, and theretore 
Littleton here addeth materially, for the privity that was be- 
tween the Tenant for life, and them in the reverſion. 2 Eliz. 
Dyer 176. | | 

Tenant for life ſhall not be compelled to attorn in 2 Quid 
Juris clamat upen the grant of a reverſion by Fine holden of 
the King himſelf withour licence: for it is a general Rule, 
that when the grant by fine is defeaſible , there the Tenant 
ſhall be compelled to attorn. 45 E+3.6.b.1 3 Eliz.Dy.188.Lb.3- 
Je.86. Juſtice Windhams Caſe,z 6H. 6.2 4. i 
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As if an Infant levy a Fine , this is defeaſible by Writ of 
Error during his minority, and therefore-the Tenant ſhall nor 
be compelled to attorn., 

So if the land be holden in ancient Demeſa, and he in the 
thereverſion levy a Fine of the reverſion at the Common 
Law,this is reverlible ina Writ of Deceit, &c. 5E.3.25. 3£E.3. 
Ancient Demeſne 16. 

So if an Alienation te in Mortmain,the Lord Paraniount 
may 6:feat it, Ec» 17E.3.7.22E.3.18. 

Gif a Tenant in tail had levied a Fine it was defeaſible 
by the ilue in tail, 24E,2.25.0.37H.6.33.48E.3.23. 

But now the Statute of 4 H. 7. 32 H. 8. having given a 
further ſtrength to Fines to bar the iſſue in tail, the reaſon of 
the Common Law being taken away; the Tenant in this caſe 


ſhall be compelled to attorn.Winadhams Caſe, ubi ſupra. 


SeF.s 76,577. f0.319.8. 


Where a leaſe is made for life, faving the reverſion to the 
leſer;if the leſlor diſſeife the leſſee, and make a feoffment in 
fee, if the T'enant for life enter, and make waſte, the feoffee 
ſhall bave a Writ of Waſte without any other Attornment; 
for the leſſee ſhall not be miſconuſant of the Feoffments that 
vere made of and upon the ſame land. And the reaſon of, 
the Attornment is, becauſe the whole tce-ſimple paſs by the 
foflment, and the leſſee by his regreſs leaveth the reverſion 
in the feoffce, which is a good attornment. The ſame Law it 
is of a Tenant by Statute Merchant, or Staple or Elegit ; and 
bit jisof a leaſe for years, 46E.3+39.b, 2H.5.4. 5H.5.12. 
Brabitches Caſe,P.1 5 Eliz, 

Some do hold , that in that caſe, if the leſſee for lite de 
recover in Aſſize, this is no Attornment , becauſe he comes to 
it by courſe of Law, and not by his voluatary at. And yet 
nthat caſe, as in the caſe of the Fine, the ſtate of the rever- 
on js in the feoffee. 

But others do hold it all one in caſe of a recovery and 2 
O 4 regreſs, 
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regreſs, 18 F.3.48 6.11b.6.f0l.60.b. Sir Mele Finches Caſe; 

If the leflor difſeiſe Tenant for life, or ouſte Tenant for 
years, and make a feoftment in fee, by this the rent reſerved 
upon the leaſe for life or years is not extinguiſhed ; but by 
the regrefs of the leſice the rent is revived, becauſe it is in. 
cident to the reverſion 

But if a man be ſeiſed of a rent in fee, and diſſeiſe the Te. 
nant of the land, and make a feofftment in fee, the Tenagt 
re&- enter, the rent is not revived. 

And ſo note a diverſity between a rent incident to rever- 
fon, and a rent not incident to a reverſion, 9 H. 6. 16. Dean 
of Pauls Caſe, 2o Eliz. 

If a man make a leaſe for life, and' then grant the rever- 
fion for life, and the leſſee attorn, and after the leflor dif. 
ſciſe the leſſee for life, and make a feoffrent in fee, and the 
leſſee re-enter, this ſhall leave a reverhon in the grantee for 
life, and another reverſion in the feoffec , and yet this is uo 
Attornment in Law of the grantee for life , becauſe he doth 
no at, nor aſſent to any which migh amount ro an Attorn- 
ment in Law. Et res inter alios atta alteri nocere non debt, 
Neither hath the grantee for life the land in- poſſeſſion : $6 
as he may well be miſconuſant of the ſeoffment madeupon 
the land, and fo out of the reaſon of Littletew, But yet the 
reverſion in fee doth paſs to the feoffee. 


Sef. 578, 579. fo. 219.h.& 320.4. 


Where the Anceſtor taketh an eſtate of Freehold , and 
after a remainder is limited to his right heires , the fee ſimple 
veſteth in himſelf, as well as if it had been limited to him 
and his heirr, for his right heirs are in this caſe words of I: 
mitation of eſtate, and nota Purchaſe. Otherwiſe it is where 
the Anceſtor takerh bur an eſtate for years : As ifa leaſe for 
years be made to A. the remainder to B. in Tail, the remain- 
der to the right heirs of A. there the remainder veſteth not 
in A. but the right heir ſhall take by purchaſe, if A. «ye 


during the eſtate Tail ; for as the Anceſtor and the _—_— 
gre 
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Correlativa of Inheritance, ſo are the Teſtator and Executor , 
and. the Inteſtate and Adminiſtrator of Chattels. Quod 
yanum & inutile eft, lex non requirit. Vide Sef.194.27 3 f0. 
20.8, 
: The Conuſee of a Fine before Attornment , cannot &di- 
frain, becauſe an Avowry is in lieu of an ation , and there- 
unto privity is requiſite, So likewiſe, and for the ſame cauſe 
he can have no 'action of Waſte, nor Writ of Entry ad Com. 
lgem, or in conſimili caſu , or in saſu proviſo, Writ of Cu- 
ſtoms, and Services, nor Writ of Ward,&c.$ E.3.44.34 H.6. 
1, 12 E, 4. 4449 E.3.7.5 H.s5. 12. 3 E.2. Droit 33. 
Bur if ' a man make a leaſe for years, and grant the rever- 
fon by Fine, if the leſſee be ouſted, and the Conule diſſeiſed, 
the Conuſee without Attorament- ſhall maintain an Aſſze, 
for this Writ is maintained againſt a ſtranger, where there 
needeth no privity : andſuch things as the Lord may ſeiſe 
or enter into without ſuing any ation, there the Conuſce 
before any Attornment may take benefit thereof, as to ſeiſe 
2 Ward, or Heriot, or to enter into the Lands or Tenements 
of a Ward, or cſcheated to him, or to enter for an aliena- 
tion of Tenant for life or years , or of Tenant by Statute 
Merchant, Staple or Elegit, to his diſheriſon, 


SeF. 580,581,582.F0. 320.8.b. - 


It is aid in our Books, that if Tenant for life have a pri, 
Viledge not to be impeachable of Waſte, or any other pri- 
viledge, if-he doth attorn wighout ſaving his priviledge that 
he hath loſt it , which is to be underſtood , where the attorn- 
thina Quid juris clamat brought by the Conuſee of a 
Fine, for that the Writ ſuppoſeth him to be but a | bare te- 
nant for life, and by his general Attornment according to the 
Writ he is barred for ever to claim any priviledge but a bare 
eltate for life. But if upon a grantof the. reverſion by 
Deed, the Tenant for life doth attorn, he- loſeth no privi- 
ledge, for there can be no concluſion or barr by the At- 
ttnment in pazis ; and fo it is of an Attornment in - Law. 
Os As 


354 Of Attornment.. 


As if the Ieſlor diſſeiſe the leſſee for life, and make a'Feof. 
ment in fee, and the leflee reenter,&c. 43 E.3.5. 45 E.4.6, 
39H.6.25.F.N.B.1 236.6. 

But in the Quid jury clamat,if the Plaintiff be within age, 
ſo as he cannot acknowledge the priviledge, the Tenant ſhall 
.not be compelled to attorn until his full age, when he may 
acknowledge it, 43 E.3.5. | 

But otherwiſe it is (as ſome hold) if a Quid juris clamat 
be brought by Baron and Feme, the priviledge ſhall be entred 
into the Roll,notwithſtanding ſhe is a teme covert, 45E.3.11, 
# Vit.N.B.in per que ſervitia,zgH.6.25.1RE.4.7. 

And in a Per que ſervitia brought by the Conuſee of the 
Meſne, the Tenant may ſhew that he held by Homage Au. 
ceſtrel, and ſaving to hin his Warranty and Acquittal, he is 
ready to attorn, So if the Tenant hath any other Acquittal, 
and the Meine levy a Fine to one for lite , the remainderto 
another in fee, the Tenant for life bringeth a Per que [ervit, 
| and the Tenant is ready toattorn, ſaving his Acquittal, and 
the Plamtiff acknowledge it, and thereupon Tenant attorn, 
Tenant for life dieth ; in this caſe albeit Reg. the Atrornment 
_ tothe Tenant for life is Attornment to him in remainder, 
yet in this caſe he in the remainder ſhall not diſtrain, till be 
harh, acknowledged the Acquittal , which muſt be in a Þ# 
que ſervit. brought by him againſt the Tenant, vide S. 557, 


Seft.583. Fel.321.0. 


Note a diverſity between an a& in Law, that giveth one 
inheritance in lieu of another, and an a& in Law that con- 
veyeth the eſtate of the Conuſee only. Of the former Little 
Fon here putteth an example, of the eſcheat of the Meſnalty, 
which Jrowneth the Seigniory paramount, and therefore re 
fon would that the Lord by this a& in Law ſhould have © 
much benefit of the Meſralty eicheated;, as he had of tl 
Seigniory that was drowned, and he hath no remedy to comp 
the Tenant to Attornment. 


Alſo the Lord cometh to the Meinalty by a Seigniory Par- 
4moun!, 
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amount, and therefore ncedeth no Attornmeat. As if leſſee 
for life be of a Manor,and he ſurrender his eſtate to the leflor, 
there needs no Attornment of the Tenants, becauſe the leſſor 
sin by a Title Paramount Temps E.2.Attor.18.39H.38. per 
PrietJib.6.f.6 8. Sir M.Finches Caſe, 5 H.7.1 8.,per Cur. 

But if the Conuſee dye, and the Law cafteth his Seignlory 
ypon his heir by diſcent, he- ſhall not be in any better eſtate 
than his Anceſtor was, becauſe he claumeth as heir meerly by 
the Conulce. 


SeF.s 34. Fol.321.h.vide,&c. 


If a man make a leaſe for life or years , and after levy t 
Fine to A.to the uſe of B. and his heirs, B.ſhall diſtrain, and 
have an action of Waſte , albeit the Conuſce never had any 
Attornment, becauſe the reverfion is veſtcd in him by force of 
the Stature, and hath no remedy to compel the leſlee to at- 
torn, 27 H.8.c.10. 


Sef.585,586.F0.322.4.b. 


Here doth L:ttleton put a caſe where a man may have 2 
Seigniory, rent, reverſion-or remainder,. meerly by the act of 


\ the party, and may diſtrain;and have any action without any 


Atrornment ; and that is by deviſe of lands deviſcable by 
Cuſtom, when Lzrtl eton wrote,by the laſt Will and Teſtament 
of the owner, 34H.6.6.5H.7.18.K.N.B.121.9. 

Onne Teſtamentum, morte conſummatum ultima velunt as ' 
teftatoris eſt perimplenda ſecundum wveram intentionem ſuam, 
& reipublice intereſt ſuprema hominum teſtament rata habe- 
7/, The Will of the Deviſor expreſſed by his Teſtament, ſhall 
be performed according to the intent of the Deviſor, andit - 
ſhall nor lie in the power of the Tenant or Leſſee to frultrate -- 
the will! of the Devifor by denving his Attornmeat,, wide S. 
167.Erit-Hil.7$.& 212.6, 


CHF, - 


256 Of Attornment. 


SeF.5$7,588,539.Þl 323.46. 


The diſſeifor cannot diſſeiſe the Lord of the Rents or Ser: 
vices, without the Attornment of the Tenants to the diſſci. 
for ; for ſeeing an Attornment is requiſite to a Feoffment and 
ether lawful Conveyances,s fortiori, a diſſeiſor or other wrong 
doer ſhall not gain them without Attornment. The like 
Law is of an Abator, and an Intrudor. But albeit the diflei- 
for hath once gotten the Attornment of the Tenants, and 
payment of their rents,yet may they refuſe afterwards for the 
avoiding of their charge. And, here the Attornment of the 
Tenant of a Manor to-a diſſeifor of the Demeſhs, ſhall diſ. 
pofleſs the Lord of the rents and ſervices parcel of the Manor, 
becauſe Demeſns , Rents, and Services make but one intire 
Manor,and the Demeſns are.the principal : but otherwiſe it is 
of rents and ſevices in groſs. 6H.7.14-11H.7.28, 11H.4.14. 
a, b, . ; 

For 2. man cannot be diſſeiſed of a rent-ſervice in groſs, 
rent-charge, or rent-ſeck by Attornment, or payment of the 
rent to a ſtranger,but at his eletion ; for. the Rule of Lay is, 
Nemo redditum alterius invito Domino percipere aut poſidere 
poteft,&* wide $.237,238,2.39,240- 

What be diſleifins of rent-ſervices, rent-:harge, and rent- 
ſecks,and payment to a ſtranger, is none of them, but at the 
Lords eleCtion. 24E.3.4.1£5.5- 

A diſcent of a rent in groſs bindeth not the right owner, 
butthat he may diſtrain , albeit he admitted himſelf out of 
poſſeſſion, and determined his election, as by bringing of an 
Aſſize,&c. 5E.441.23H.3.Af,439.16A[p.15. 
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Of Diſcontinuance. 


SeF.592. Fol.;25.8:; 


Iſcontinuare nihil aliud fignificat quam intermittere de 
ſueſcere,interrumpere. $H.4.8.5.11H.4.85.6. 

A diſcontinuance of - eſtates in Lands or Tenements . is 
properly (in legal underſtanding) an alienation made or ſuf- 
feredby Tenant in tail,or by any thar is ſeiſed in auter aro:r, 
yhereby the iſſue in tail, or the heir, or ſucceſſor, or thoſe in 
reverſion or remainder are driven to their action, and cannot 
enter. I have added (properly) by good warrant of our Au- 
thor himſelf, for Se#. 470. he uſeth Diſcontinuance for a de- 
reſting or diſplacing of a reverſion, though the entry be not 
taken away. Alſo vide the Statute of 1E.6-c.7. 31Eliz.c.2, 
l1.f0.30;31.1e caſe de Diſcontin. de proceſſe. 

When Littleton wrote, the eſtate in Lands and Tenements 
might have been diſcontinued five manner of ways. viz. By 
Feoffment, by Fine, by Releaſe with Warranty, Confirmation 
vith Warranty, and by ſuffering of a Recovery of a Precipe 
qud redd. and this was to the prejudice of five- manner of 
Perſons, witz.of Wives,of Heirs,of Succeſſors of thoſe in Re- 
verſion, and of thoſe in Remainder. But for Wives and their 
Heirs, and for Succeſſors, the Law is altered by Acts of Par- 
lament ſince Lz##leton wrote, 


SeF.593.Fol.32.5.6- 


Nota, that in: Law the Covent, albeit they be Regular, and 
ad perſons in Law , yet are they faid in Law to be Capitu- 


um to the Abbor.as well as the Dean and Chapter that be Se- 
cular 


___ 
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cular to the Biſhop. Bur it is to be obſerved, That a ſole By 
Politick that hath the abſolute right in them, as an Abby 
Biſhop, &c. may make a diſcontinuance ; but a Corparatiq 
aggregate of many,as Dean and Chapter, Warden and Chap. 
lains,&c. cannot make any diſcent, for if any joyn, the gray 
is good, and if thc Dean, Warden, &c., make it alone whey 
the Body is aggregate of many , it is void, and worketh 
diſſeifin, 21E.4.86. vide Set. 528. & 648. By the Statutes 
1Eliz.c.1o. & 1Jac.c.3. Biſhops, aud all other Eccleſiaftic] 
perſons are diſabled to alien, or diſcontinue any of their Ec. 
cleſialtical Livings. 


SeF. 594. Fo.z 26.4, 


By the purview of the-Statute of 32 H. 9. c. 28. the vik 
and her hcirs after the deceaſe of her husband, may enter in- 
tothe Lands and Tenements of the wite, notwithſtanding the 
alienation of her busband, Dycr 4 & 5 P. & M. 146. 3 5 
Dyer 191.1,8.f.71,72.Greveleys Caſe. 

If the husband levy a Fine with Preclamations, and yg, 
the wiſe muſt enter,or avoid the citate of the Conuſee within 
hve years, or elſe ſhe is barred for ever by the Statute 0: 
4 H.7. for the Statute of 32 H.8.dcth help the Diſcontinnar- 
Cy, but not the bar, and the Statute ſpeaketh of a Fine, and 
not of a Fine with Proclamations. 6E.6.Dyer 7 246. 4H.7.024. 

Feme Tenant in Tail taketh husband, the husband maketh 
a feoftment in-fee, the wife before entry dieth without iſlx, 
he in the reverſion or remainder may enter. For, 1, Thee 
verſion or remainder cannot be diſcontinued in this caſe, be- 
cauſe the eſtate Tail is not diſcontinued. 2. The words 0 
the Statute be , Shall not be prejudicial, &c. to the wite 
heirs, or ſuch as ſhall have Right , Title or Intereſt by ttt 
death of ſuch wite , but the ſame wife and her heirs, & 
ſhall, or lawfully may enter, &c. By which words, the enttf 
ot him in the revertion or remainder in that caſe is pi 
ſerved. The husband is Tenant in Tail , the remainder t0 


the wife in Tail , the husband make a feoffment in hy 
5 
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tis the husband by the" Common Law did'not only diſcontinue 
weown Eſtate tail, but his- wifes: remainder, but at this* day 
iffer the dearh of 'the husband without iſſue, the wife may 
enter by the ſaid Action of 32H.8. 

If the husband hath iſſue, and make a feoftment of his 
vis land, the wife d*eth, the heir of the wife ſhall not en- 
ter during the husbands life, neither by the Common Law nor 
by the Statute. 8E.2.1/t.Ciui 1m Vit3 2.6, 34 E.1.ibid. 30.10 
E4.12.Dyer 21Eliz.363, 


SefF.565.F0.326b. 


By the Statute of 11 H, 7. ca. 20. If the woman hath any 
Fate in Tail joyntly with her husband, or only to her ſelf or 
ts her uſe in any lands or hereditaments of the Inheritance 
or purchaſe of her husband, or given to the husband and wife 
in tail , by any of the Anceſtors of the husband, or by any 
other perſon ſeiſed to the uſe of the husbands, or his Ance- 
tors, and ſhall hereafter being ſole , or with any other after 
taken husband diſcontinue, &c. rhe ſame ; every ſuch diſcon- 
tinuance ſhall be void , and that it ſhall be lawful for every 
perſon to whom the intereſt , title or inheritance , after the 
deceaſe of the ſaid woman ſhould appertain , to enter, &c. 
S0as if ſuch a feme Tenant in tail, do make any diſconti- 
nuance in fee, in tail, or for life, although it be with war- 
ranty, yet this doth not take away the entry after her 
tath, either of the ifſue, orof him in reverſion or remain- 
der. Vide. SefF.697 l.3.fo.50,5 1. Sir George Brownes caſe,and 
l.3f.60,0c. Lin. Coll. caſe. P.1. f.176. Mildmayes caſe,Dy.; 
& 4 P.M.146. & 8E1.Dy.448. & 15 El.3400198l.35 4. &f 
20E1.362.27H.8.23.. 5.f. 79. Fitz.caſe,and Grevelys caſe,l.$. 
f.11,0c. 

If Lands were intailed to a man and his wite, and to the 
heirs of their two bodies, and the husband had-made a feoft- 
ment in fee and died, and then the wite died, this had 
been a diſcontinuance at the Common Law : for the title of 
the iflue is as heir of both their bodies, and not as heir to a- 

ny 
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ny one of them, and his entry muſt enſue his title or ae 
But this: is remedied by the Statute of 32H.8. 

Tenant in tail. ſhall. have a Ruod permitter, 4E.3.38. 1 Wrote 

3.25e4E.4.25.F.N.B.12 4+ fin 
And. he ſhall have a writ of Cuſtoms and Services, in le de, I fr 
&+ ſolet, but {hall not bave it in the debet only.2 E.2.droit1y, Man 

Sohe ſhall have a Sea ad molend;num in le debet & ſilg, Ys! 
but not in the debet tantum. F.N.B.123. 18 

Tenant in tail ſhall have a writof Entry in Confimili caſy, © uw 
& un Admeaſurement, & native habendo, ceſſavit, eſchut, Na 
waſte,@*c. 21E.3.11.5E.3423.11H.4.49. 

But tenant in tail ſhall not have a writ of Right ſur dj. 
claimer,nor. a £uojure,nor -a' Ne injuſte vexes,nor a Nuper 
7it,or- Rationabile parte,nor a Mordanc',nor 2 Sur cut in vita, 
for theſe and. the like,,none but Tenant in fee ſhall have: and 
the higheſt Writ that the Tenant in tail can have, is a For- 
medon.2E.3.Droit.28.13H.7.24.5E.4.2.20E.3. Avonary 13k 
EN.B.10.46E.3.Cui 11 vita 33. 


SeF.596,597-fl.3 29.6. 


It is provided by the Statutes of .2.c.1.De dont cond” quid 
non habeant illi quibus tenementum ſic fuerit datum. poteſts 
tem alienandi, &c. So as theſe words (non habent poteſtatem 
alien.) do work theſe effefts, wiz. as to lands,thar a feo 
barreth not the iſſue of his-ation, - but worketh a diſcontiav- 
ance to bar -him of his entry ; as to rents,or any thing in eſt 
that lye in grant, that the aid words to his power do make 
any diſcontinuance : as to rents, &c. newly created, that they 
take away his power to make 'them to continne longer, than 
during his life. 18E.3,12, 24E.3.28. 36 Aſ.8. 5E.4.4H.7.17- 
Pl. Com. Smith and Stapletons caſe. 

But there: is a diverſity between alienation , working 1 
giſcontinuance of an eftate,which taketh away an entry, and 
an alienation working. , diveſting or diſplacing. of eltates, 
which take away no entry. As if there be Tenant for. life, the 
remainder to A, in tail, the remainder to B, in fee, it 

| Tepant 
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Tenant for life doth alien in fee, this doth diveſt and dif- 

the remainders, but worketh no diſcontinuance ; and fo 
te that to every diſcontinuance , there is neceſſary a div c- 
ing. or diſplacing the eſtate,and turning the ſame to a 7ight : 
fr if it be not turned to a 11ght, they that have the Eſtate , 
annot be driven to an aCtion ; & therefore ſuch inheritances 
s ye in grant, cannot by grant be diſcontinued, becauſe ſuch 
1 grant diveſts no Eſtate, but paſſeth only that which he may 
awfully grant, and fo the Eſtate it ſelf doth deſcend, revert , 
n remain, as ſhall be ſaid hereafter. 

A. maketh a gift in tail to B, who maketh a gift in tail to 
CC maketh a teoftment in ice, and dyeth without iſſue. B. 
hath iſſue and dyeth, the iſſue of B. ſhall enter, for albeir 
the feoffment of C. did difcontinue jn reverſion of the fee 
imple, which B. had gained upon the Eſtate tail made to C. 

it could not diſcontinue the right of entail which B. 
had, which was diſcontinued before: and therefore when C. 
tied withoce iſſue , then did the diſcontinuance of the E- 
fate tailof B. which paſſed by his livery ceaſe , and con- 
kquently the entry of the iſſue of B. lawful. * Alſo note 
that a diſcontinuance made by the husband, did take away 
the entry only of the 'wife , and her heirs by the Common 
law, and not of any other which claimed by title pars- 
nount above the diſcontinuance. As if Jands had been giv- 
eto the husband and wife and to a third perſen,and to their 
heirs, and the husband had made a feotfment in fee , this 
tad been a diſcontinuance of the one moity, and a diflei- 
in of the other moity : if the husband had dicd. the far- 
wor ſhould have entred in the whole , for he claimed not 
uder the diſcontinuance, but by title paramount , from the 
frſt feoffor , and ſeeing the right by law doth ſurvive, the 
lay doth give him a remedy to take advantage thereof by 
oF » for other remedy , for that moity he could not 

IG 
SeF. 600. Fo. 328.4. 


tis a Rule in Law, thatthe diſſciſee, or any other that 
hath 
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hath a right only, by his releaſc,or confirmation, cannot mak 
any diſcontinuance : becauſe nothing can paſs thereby , byt 
that which may lawfully paſs. 9 E.q4+18. 12 £.4.11. 5 Hg, 
21H.6.58. 

By a feoffment the freehold doth paſs by open livery tothe 
fcoffee, and by a Relecaſe,a bare right; Sic nora diverſit, 


$:7.601,602,603.F0,.328.4.@ 329.7. 

A warranty being added to areleaſe, or confirmation, ang 
deſcending upon him that right hath to the lands maketh; 
diſcontinuance , otherwiſe it is out of the reaſon of the Lay, 
and worketh no diſcontinuance, if the warranty diſcend upay 
another. 

IF Tenant in tail releaſe to his diſſeifor, and bind himand 
his heirs to warranty,this is a diſcontinuance. For if the iſle 
in tail ſhould enter in this caſe , the warranty (which is 
much favourod in Law) ſhould be deſtroyed: and thereiae 
to the end, that if Aﬀets in fee-ſimple do deſcend, he towhom 
the releaſe is made, may plead the fame; and bar the deman- 
dant,by which means all rights and advantages are. ſaved. 


SefF.604. 


When a Biſhop,&c.make an Eftate,Leaſe, Grant, or Rent- 
charge, Warranty, or any other act , which may tend to the 
diminution of the Revenues of the Biſhoprick , &c. which 
ſhould maintain a Succeſlor , there the privation , or trat- 
Nation of the Biſhop, &c. is all one with his death. But 
where the Biſhop is Patron and Ordinary , and confirmeth 3 
Leafe made by the Parfon , without the Dean and Chapter ; 
and after the Parſon dieth, and the Biſhop collateth another, 
and then is tranſlated , yet his confirmation remaineth good; 
for the revenues that are to maintain the ſucceſſor , are not 
thereby diminiſhed ; and {© it is in caſe of reſignation, 29E- 
3.16 ibid garr.g9.cl.contr. 


$A. 


Of Diſcontinuance 262 


ake 
bu fl Yide $e2.608,609,610,611,612,613.F0.330,331.8. 


4.8, 


Ties ehoſes queux paſſant en aſe” caſes de tenart en letaile 
whalement per voy ae grant, ou per confirmation, ou per re- 
4 rien poit paſſe pur faire eſtate a celuy, a que tiel grant, 
anfirmazion ou releaſe eft fait, forſque ceo que le tew entail 
it draiture/ment fair,& ceo neſt forſque pur terme de I wit, 


"1 
Hereby it appearcth that a feoffment in fee (albeit it be by 
rol) is of greater operation and eſtimation in Law, than a 
», Franc of 2 reverſion by Deed, though it be inrolled, and At- 
ow Wnment of the leſſee for years of a releaſe, or a confirma- 
bo by Deed. 
id Allo baving regard to the iſſue in tail, and to them in re- 
e efon or remainder, Tenant in tail cannot lawfully make a 
6 Wrater eſtate than for term. of his life; Bur in regard of him- 
© Wl 2 releaſe or grant made by him, leaveth no reverſion in 
n 1 him, but put the ſame in Abciance, ſo as after ſuch releaſe 
- grant made, he ſhall not have any ation of waſte ; and 
e ſhall not enter for a. forfeiture,&c. 1 3H. 1 0.8, Br.Releaſe 95 


SeF. 614. Fo.3 31h. 
The Feoffee of Tenant in tail hath no rightful eſtate , ha- 
. Ying reſpe&t to two perſans, the one is the donor, whoſe re- 
- Won is diveſted and diſplaced, and the other is to the iſſue 
| F tail,who is driven to his aQion to recover his right. 

Deforciare, fgnifieth, to withhold Landsor Tenements from 

; Ye right owner, in which caſe either the entry of the right 

Finer is taken away, or the deforceor holdeth it ſo faſt,as the 

rght owner is driven to. his real Precipe, wherein it is ſaid, 

" $2 A. eu juſfte deforceat, or thedeforceor fo diſturbeth the 
"ght owner, as he cannot enjoy his own. BracÞl. ge fo.z 38. 
lite l,5.ca.11. 

There is a Writ called a Aud et defor and lieth where 
Tenant in tail,or tenant for life, loſeth by default , by the 
tute be ſhall kavea Quod ei defore? againit the recoveror, 

and 
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and yethe cometh in by courſe of Law. Weftm.2.cap.,, | % 
SefF.615,616,617,618. Fe.z 32.4.6, | Land 

An Advowſon is 2 thing that lieth in grant, and paſſe} {4 
not by livery of ſeifin. 5 E.3.58. 21 E.3.37,38. 438.3. 0 
11H.6.4.5H.7.37.18H.8.16EL.Dy.323.6. 

If aremainder, a rent-ſervice,or a rent-charge, or an 44 
vowlon,or a common , or any other inheritance that lieth i 
grant, be granted by Tenant in tail, it is no diſcontinuang, 
Braf.l.2.f.3.6 f.266.318.Brit.fo.18 7. Mir.ca.2.S.1 7. Fla; W* 
[ICH 

For that it is a maxim in Law, That a grant by Deed of ſuch 
things as dolie in grant, and'not in livery of ſeifin, do work 
no diſcontinuance. But the particular reaſon is, for that of 
ſuch things. the grant of Tenant in tail worketh no wrong 
either to theiſſue in tail,or to him in reverſion, or remainde;, 
for nothing doth paſs, but only during the life of Tenant in 
rail, which is lawful, and every diſcontinuance worketh 4 
wrong. G6E.3.56. 4H.7.-17. 21H.7.42. 21H.6.52,53. 5E.44, 
21E.4.5.22R.2.Diſcontinuance 3 5.Br. 19E.3.Br.468, Pl.Cm, 
435.18 Aſ.p.2. 

If a Tenant in tailof a rent-ſervice,&c. or of a reverkun, 
or remainder in tail,&c. grant the ſame in fee with warranty, 
and leaveth aſſets in-fee-fimple and dieth, this is neither þa, 
nor diſcontinuance to the iſſue in' rail, but he may diſtrain fr 
therent or ſervice, or enter into the Land. after the deccaſe df 
Tenant for life. But if the iſſue bringeth a Formedon in the 
diſcender , and admitting himſelf out of poſſeſſion, then he 
ſhall be barred by the Warranty, and Aſſets. 3 3E. 3.Form.4). 
13H.7.10.36 Af.8.4H.7-17. 

Tenant in tail of a renrdiſſeiſeth the Tenant of the Land, 
and makes a feoffment in fee with warranty and dieth, this s 
no diſcontinuance of the rent. 3H. 7.12.9E.4.22. 

And where the thing doth lie in livery, as Lands and Te- 
nements, yet if to the conveyance of the freehold, or inher- wy 
tance, no livery of ſcifin is requiſite , it worketh no diſcont- 
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As if Tenant in Tail exchange Lands , &c. or if the King 
ing Tenant in Tail, grant by his Letters Patents the 
Lands in fee, there is no diſcontinuance wrought. 38, H.8. 
t.Br, 10.PI.Com.233.1. 1.f.26. Altonwoods calc. 

Of a thing that lieth in grant, though it be granted by 
Fine, yet it is no diſcontinuance, and this is Regularly true , 
LE.4.23» 

If Tenant in tail make a Leaſe for years of Lands, and af. 
xr levy 2 Fine, this is a diſcontinuance ; for a Fine is Feoff. 
1; nent of Record, and the freehold paſſeth. 15 E.4. Diſcon- 
nuance, $ ©. 

But if Tenant intail make a Leaſe for his own life , and 
per levy a Fine, this is no diſcontinuance , becauſe the re- 
ſion expetant upon a Statute of freehold , which lyeth 
mly in grant, paſleth thereby. 6. H.8.56,5 7. 


SefF. 620. 
Si Tenant in tail fait Leaſe a Terme de vie le leſſoe,O ce Tr 
es tenant in taile grant per ſon fait le reverſion in fee a un 
wer, &* le tenant a terme de wie attorne, &* mov. vivant le 
mant in taile, & le grantee del reverſion enter,&'c.en Ia wie 
h Tmant in tail, donque ceo eft un diſcontinuance en fee. For 
phen the reverſion in this caſe is executed in the life of Tenant 
ntail, itis equivalent in judgment of Law to a Feoftment in 
ee; for the ſtate for life paſſed by livery. 32.E. 3.Diſconti- 
mance 2. 3 H.4.9.34. Afſ.6. p.4-3 8+Aſ.6.p.6. 

But if the Tenant in tail wake a Leaſe for Term of the 
le of the Leſſee, &c. and grant over the reverſion and dy- 
th, and after the death of Tenant in tail, the leſlee dye , 
beentry of the iſſue is lawful, becauſe by the death of the 
leſſee, thediſcontinuance is determined, and conſequently the 
gant made of the reverſion, gained upon that Diſcontinu- 
ace;1$ void alſo. 

e | IfTenant in tail make a Leaſe for life, the remainder in 
t this is an abſolute diſcontinuance , albeit the remainder 
1- F*not executed in the life of Tenant in tail , becauſe all is 
weltate and paſſeth by livery ; andſo note a diverſity be- 
\3 tween 
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tween a grant of a reverſion, and a limitation of a wa; 
der. 21 H.6.52;5 3» 

B. Tenant in Tail makes a gift in Tail to A, and a 
xcleaſes to A. and his heirs, and after A. dycth withou # 
the iſſue of the firſt Donce may enter upon the coll» 
heir, becauſe A. had not ſeifin, and execution upon the mp 
ſion of the land in the demeſn as of fee. 

But if Tenant in Tail make a leaſe for the likes 
leſſee, and after releaſe to him and his heirs, this is an iv 
Inte diſcontinuance, becauſe the fee ſimple is executed ns 
life of Tenant in Tail. 

If Tenant in Tail of a Manor whereunto an Advoyſy 
appendant , make a feoflment in fee by Deed of one ac: 
with the Advowſon, and the Church becometh void, x 
the feoffee preſent, Tenant in Tayl dycth, the Church 
cometh void, the iſſue ſhall not preſent until he hath wn 
continued the acre. Put if the feoffee had not executed t 
ſime by Preſcntment, then the iſflue in Tail ſhould hayep 
ſeated. And ſo was it at the Common Law, of the hu 
ſeiſed in the right of his wite Mutatis mutans, 34k 
Nu. imp, 179422 E. 3.6. 17 E. 3.3.33 E. 3. Quim.y 
23 Aſ. 8. 

If the husband and wife make a leaſe for life by Deed 
the wives land, reſerving a rent, the husband dyeth, this 
a Diſcontinuance at the Common Law tor lite, and yet! 
reveriion was not diſcontinued, but remained in the vit 
otherwiſe it is 2s if the husband had made the leaſe ale 
38 £E.3.32.18 Af.2.18 E.3.54-22 H.6.24. 

If Tenant in Tail make a leaſe for life of the leſſer, a 
after grant the reverſion with Warranty, and dyeth bai 
execution, this is no diſcontinuance, becauſe the diſcontit 
ance was but for life, and the Warranty caunot enlarge! 
fame. Bro. Diſcontinu.mce 3.21 H.7.11.L.1f0.8 5.l.10.j09 
97. / 

If Tenant in Tail make a Leaſe for life, and grant the ; 
verſion in fee, and the leſflee atrorn, and that grantee gil 


it over, and the leflee attorn,: and then the leflee for life*) 
all 
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eth, ſo as the reverſiog is executed in the life of Tenant in 
Tail, yet this is no Diſcontinuance, becauſe he is nog in of the 
t of the Tenant in tail,but of his grantee, 1 5 E.4.D:ſcent 
10. Vide Sef.6 42.fol.3 3 3.be 
If Tenant in tail make a leaſe for life, and after diſſeiſeth 
the leſſee tor life,and maketh a feoffment in fee, the leſlee di- 
«©, and then Tenant in tail dieth, albeit the tee be executed, 
yet for that the fee was not executed by lawtul means, it is no 
Diſcontiriance. 
Sef.625.Fol.; 3 5.4. 


Littleton here putteth his caſe of a reverſion immediately 
expetant upon the gift in tail. Alſo itis to be intended of a 
feoffment made to the donor ſolely or only , for if the donee 
infeoff the donor, and a ſtranger, this is a Diſcontinuance of 
the whole land, 41 4/.2.41E.3.2.28H.8.Dyer 12.1:6.1,f0.140; 
nChndleys caſe,9£E.4.24.be 

But if Tenant for life make a leaſe for his own life to the 
lefor , the remainder to the leflor and eſtranger in fee; in 
this caſe foraſmuch as the limitation of the fee ſhould work 
the wrong it enureth to the leſlor as a ſurrender for the one 
moity, and a forfeiture as to the remainder of the ſtranger. 
Nul poit diſcont” leſtate en tail, ſi non que il diſcont* le rever- 
fim,&c. ou le remainder,c. 40 Af.36. 61 4.36, 18E.3-45. 
EN.B.142.0a.Pl.Com.s5 55. 

And therefore if the reverſion or remainder be inthe King, 
the Tenant in tail cannot diſcontinue the eſtate Tail. Bur 
Tenant in tail, the reverſion in the King, might have barred 
the eſtate Tail by a Common recovery, until the Statute of 
13 H8. cap.20. which reſtraineth ſuch a Tenant in tail, but 
that Common Recovery never barred , nor diſcontinued the 
Kings reverſion. 3 3 H.8.Tail Br.41. 

If a feme covert be Tenant for life, and the husband make 
a Feoffment in fee, and the leſſor center for the forfeiture,here 


{© 5 the reverſion reveſted, and yet the Diſcontinuance- remain- 


& at the Common Law,2 7 4/.p.60.294[,43.114ſ.11.16.4. 
WW18E.2.45, 


Sei" 
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SeF.632. fol.336,b. 

Si Ie baron ſoit ſeiſie de cert* terre en droit ſa feme, &(y 
Feoffment in fee ſur condition & devie, &fc. When the hery 
this caſe hath entred for the Condition broken, and hath + 
voided the feoffment, the eſtate of the heir vaniſheth ayy, 
and preſently the eſtate veſteth in the teme or her heirs, ig. 
out any entry or Claim by her orthem : tor rhe heir enter in 
reſpe*t of the Condition upon the real Contract, - and nao 
any right; and if the husband himſelf had re-entred, tly 
ſtate had veſted in his Wife. And therefore where Litthtn 
and our Books ſay, That the wife ſhall enter upon the hei, 
the meaning is, That after the re-entry of the heir, ſheny 
enter. 4H-6.2-9H.7.24-6.1.8.f-4 3,4 4-hittingham: Cake. 


” a 


Sef.633. Fo.z3 7b. 


If the husband within age take a wife feme Tenant intai 
peneral, and the husband make a gitt in tail, and gieth within 
age, in thiscaſe the wife may enter,as Littleton here holdeth; 
or the heir of the husband, in reſpect of the new reverſion 
deſcended unto him, may enter. But if the heir enter, pre 
ſently thcreupon his eſtate vaniſheth. 

It husband and wife be both within age, and they by deed 
indented joyn in a Feoffment, reſerving a rent, the husband 
dieth, the wife may enter , or have a Dum fuit infr8 att, 
But if ſhe were of full age ſhe ſhall not have Dumfuit infrs 
#tat.for the Nonage of her husband, albeit they be but one 
perſon in Law. 14£E.3-Breve 282.14. 3. Dum fuit,&c.6FN 
B.89 2. 

SefF.63 4+ 


2. Jojntenants eſteant deins age, font un feeſſment in fee; 
lun de les infants devy.celuy que ſurveſquiſt pt enter en lat, 
&c. For that they may joyn in a writ of Right, and thereioit 
the Right ſhall ſurvive.But they cannot joyn in a Dwm fit th 
fra tai”, becauſe the Nonage of the one, is not the Nemp! 

0 
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of the other,2 1 E.3.50.18E.2.Breve $31,6£.3.4+9H.6.6.19H. 
6.6.39H.6.42.34H.6.31. 

In this caſe if one Joyntenant had made 2 Feoffment in 
ke and died , the right ſhould not have ſurvived , for the 

> was ſevered for a time. | | 

If two Joyntenants be, and the one. is of full age, and the 
ather within age,and both they make a feoftment in fee, and 
in be 3f full age dieth , rhe Infant ſhall enter, or have a Dum 
off fwr,Fc but for the moity. 


ter Se. 635. Fo.3 37.9. 


wh Serrroit excounter reaſon,que un feoffment fait per celuy que 
u fuit able de faire tiel feoffment grievera,ou ledera auter, de 
taller eux de lour entre,&7c, Meliorem facere poteſt minor con- 
bi deteriorem nequaquam, Bract.to.1 4.Brit.f.88.2. 

Neta, A ſpecial heir ſhall take advantage of the infancy of 
the Anceſtor. As if Tenant in tail. of an acre of the Cuſtom 
« Borough Engliſh , make a Feoffment in fee within age, 
ind dieth, the youngeſt Son ſhall avoid it, for he is privy in 
blood, and claimeth by Diſcent from the Infant. 

And ſo note,that a cauſe to enter by reaſon of infancy,is not 
ike to Conditions, Warranty,and Eſtoppels,which ever deſcend 
tothe heir at the Common Law. 


SeF.626.F0.338.8. 

Note,there be 3 kinds of Surrender, viz. a Surrender pro- 
erly raken at the Common Law , which is 2 yielding up of 
n eltate for life or years to him that hath an immediate 
thate in reverſioa or remainder , whercin the eſtate for life 
i years may drown by mutual agreement between them. 
% A Surrender by Cuſtom of Lands holden by Copy, or of 


0 F Gitomary eſtate, wide SefF. 7 4. homo com. gen. * * And 

nA Surrender improperly taken (wide S. 550.) of a Deed. 

dore And fo of a Surrender of a Patent, and of a rent newly cre- 

 11-Yjited, and of a fee- fimple to the King. 2EL.Dy.176« 14H 7.24 

age $27 4fe 37:49 5.32.11 H.4-2.12H,4.21.13H,4.13; 
P 


And 
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And a Surrender properly taken, is of. two forty , 
7. A ſurrender in Deed , by expreſs words / whereof 1;. 
rleten here putteth an Example; and he puttcth his caſeof , 
Surrender of an eftate in pofleſfion, for a right cannot þ 
-urrendred. 2. A ſurrender m Law, which in ſome cafe, 
of greater force, then a Surrender in Deed, 

As faman make a leaſe. for ' years to begin at Micha. 
mas next, this furure intereft cannot be ſurrendred , becauſe 
there 15no reverſion wherein it may. drown, but by a ſure. 
dcr in Lawit may be drowned. 

As if the Leſſee before Michaclmas take 2 new leaſe fy 
years , either tobegin preſently or at Michaelmas , this is 
ſurrender in Law of the former leaſe. Fortior, et equiir 
dſpofitio legis quam heminis 14 H.8.15.50 E.3.6. 44 Af, 
35 H.$. Dyer.37.3.Aſ.20.4 M.Dyer 141.11 EL. Dyer.280,1 
H.7.6.14 H.7.4. 11.6 f0.69.Sir Moyl Finches Caſc. 

Alſo there is a Surrender without Deed , whereof Littletn 
putreth here-an Example of an eſtate for life of lands. And 
alſo there is a Surrender by. Deed, and that is of things tha 
lie m grant, 16 H.6,33.27 Afſ.46.14 H.7.4.1 H6.1 Pl.Com. 
541. | 
And albeit 2 particular eſtate be made of lands by Deed, 
yet may it be ſurrendred without Decd, in reſpect of the tw 
ture and quality of the thing demiſed, becauſe the partic 
lar might have been made without Deed, And fo on tl 
other {1de. 

If a man be * Tenant by the Courtehe,or Tenant in Dov 
of an Advowſon, Rent, or other thing that lies in grant , 
beit the eſtate begin without Deed, yer in reſpet of then 
ture and quality of the thing that lies in grant, it cannot i 
{urrendred without Deed. Andfo if a leaſe for life be made « 
kinds, the remainder for life, albeis the remainder for li 
began without Deed, yet becauſeremainders and reverl100s 
' though they be of lands , are things that lie in grant ,t 
cannot be {urrendred ' without Deed. Na. ſs le fits Is fem 
poret enter; &c. | 
It is holdea of ſome , That after the ſurrender, the = , 
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Tail during the life of Tenant for life may enter, for thax 
having regard tothe ifſue , the ſtate for life is drowned,and 
conſequently the inheritance gained by the leaſe, is by the 
acceptance of the ſurrender vaniſhed and gone ; as if Te- 
mnt in Tail make a leaſe for life, whereby he gaineth a new 
reverſion, if Tenant for life ſurrender to the Tenant in Tail. 
the eſtate for life being drowned , the reverſion gained by 
wrong is vaniſhed, &c.and he is Tenant in Tail again againſt 
the opinion Obiter of Portington,2 1 H.6.53.vide lib fo. 33 8.h. 
Mes il neſt rien a faire, pur ceo que tout le matter eſt icy tran- 
ſerthe verbatim. 

But herein are two diverſities (Notable) The firſt is that 
having regard to the parties to the ſurrender, the eſtate is 
abſolutely drowned, as in this caſe between the leflee and 
the ſecond Baron. But having regard to ſtrangers , wha 
yere not parties. or privies thereunto , leſt by a voluntary 
farrender they may receive prejudice , touching any right 
or intereſt they had before the ſurrender , the eſtate ſurren- 
dred hath in conſideration of Law a Continuance. 

As if a reverſion be granted with Warranty, and Tenant 
for life ſurrender, the grantee ſhall not have execution in va- 
ke againſt thegrantor, who is a ſtranger, during the life 
of Tenant for life ; for this ſurrender ſhall work no preju- 
dice tothe grantee, who is 2 ſtranger, 45 E.3.13.5 Hs. 9. 
9E.4.18. 

$ if Tenant for lite ſurrender to him in reverſion , being 
vithin age , he ſhall not have his age,- for that ſhould be & 
prudice to allranger , who is become Demandant in a real 
tion, 40 E.3.13-1 H.6.1.24 E.3.77. 

If Tenant for life grant a rent charge, and after ſurren- 
&, yet the rent remaineth ; for to that purpoſe hecom- 
by under the. Charge, 5 H.5.8. 26. Af.38. 7 H. 6. 
1. 

Ifa Biſhop be ſciſed of a rent charge in fee, the Tenant of 
theland infeoff the Biſhop and his ſucceors , the Lord en- 
ter for the Mortmain , he ſhall hold it diſcharged of the 
rat, for the entry for the Mortmain affirmeth the alienation 

” 1 in 
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in Mortmain, and the Lord claimeth under his eſtate; by 
if Tenant for life grant a rent in fee, and after infeoff th 
grantee, and the leſſor enter for the forteiture , the rent i 
revived, for the leſſor doth claim above the Feoffment. Ry 
if I grant the reverſion of my Tenant for life to another && 
term of his life, and Tenant for life attorn, now is the waſte 
of Tenant for life diſhpuniſhable, 43£.3.16. 

. Afterwards I releaſe to the grantee for life and his heir, 
or grant the reverſion to him and his heirs , now albeit the 
Tenant for life be a ſtranger to it, yet becauſe he attorgh 
to the grantce for life , the eſtate for lite which the grantee 
had, ſhall have no continuance in the eye of Law as to hin, 
but he ſhall be puniſhed for Waſte done afterwards. 

The ſecond diverſity is, That for the benefit of an eſtran- 
ger, the eſtate for life is abſolutely determined. 

As if he in thereverſion make a leaſe for years, or grant 
2 rent-charge, &c. and then the leſſee for life ſurrender, the 
leaſe or rent ſhall commence preſcntly 

So in the caſe of Littleton, firſt between the leſlee, andthe 
ſecond husband, the ſtate for life is determined. And 2. for 
the benefit of the iſſue it ſhall be ſo adjudged in Law. Here 
note a diverlity when it is to the prejudice of a ſtranger, and 
when it is for his benefit. 

If a man makea leaſe to A.for life,reſerving a rent of 407, 
to him and his heirs , the remainder to B. for life?, the leſlor 
grant the reverſion in fee to B. 4. attorneth , P. ſhall not 
have the rent, for that although the tee-limple do drown the 
remainder tcr life between them, yet as to a ſtranger it is 
cſſe,and therefore B. ſhall not have the rent, but his heir ſhall 
have it. | 

A Maſter of an Hoſpital being a ſole Corporation, by the 
conſent of his Brethren makes a leaſe for years of part « 
the poſſeſſion of the Hoſpital ; afterwards the leſſee for 
years is made Maſter , the term is drowned , for a man cat 
not have a term for years in his own right, and a Freehold 
en auter droit, to conſilt together(as if a man leſſee for yea 


ke a feme leſſor to wife.) Put a man may haye a Freehold 
in 


Jus 
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:; his own right, and 2 term en auter droit ; and therefore if 
; man leſſor take the feme leſſee to wite , the term is not 
owned , but he is poſſeſſed of the term -in her right during 
he Coverture. 6H.4.7.P1.Com.419. 

$ if the leſſee make the leſſor his Executor,the term is not 
4owned. 23 2 H.8.Br.Surr:5 2, 

But if it had been a Corporation aggregate of many , the 
naking of the leſſee Maſter had nor extinguiſhed the term, 
0 more thanif the leſlee had been made one of the Brethren 
of the Hoſpital. ; 


SeT,637. Fc.33 98, 


Nita que un eſtate tail ne poit eſte diſcont”, mes Ia ou ceſluy 
wt fait diſcont* fuit un foits ſeiſee (quia, omns privatio pre- 
lgponit habitum) per force dela tail, ſinon que ſoit per reaſon 
i: garranty, &c. for in many .caſes a Warranty added to 2 
Conveyance, is ſaid to make a Diſcontinuance, abeffeFu, be- 
auſe it taketh away the entry of him that right hath , as a 
Diſcontinuance doth, 

As if Tenant in tail be diſſeiſed, and dieth, the iſſue in tail 
rlaſeth to the diſfeiſor with Warranty,&c. 9E.4.19. 12E.4- 
IL2IE.4.97. Vide Seti.592,596,597,601,640,658. 


Sef.642. Fo.3 40.0, 


Albeit the reverſion in this caſe be executed in the Lord by 
lie Eſcheat in the life of Tenant in tail , yet becauſe he is 
we in by the Tenant in Tail, but by Eſcheat, ir worketh no 
continuance. But if it had been executed in the life of Te- 
mnt in tail, in the grantee, which was in by Tenant in tail, 
tnthe Lord by Eſcheat ſhould have taken advantage by it. 
Nie SeF.62.0.116.1.f0.1 36.6 16.2.9.62,63. 


SeF.643,644,0 645. 


in } 12 whom the fee-fimple of the Gleab, &c, is, is a queſtion 
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in our Books : Some hold that it is in the Patron, $H.6.1,, 
32H.8.8. But that cannot be for two Reaſons. 

1. For that in the beginning the Land was given to the 
Parſonand his ſucceſſors and the Patron is no ſucceſſor, 

2. The words of the Writ of Jurss utrum, be, Si ſit liber 
Eleemoſyna Ecclefie de D. and not of the Patron, Reg.307,s, 
45E.3.Eſchang.12H.8,9. 

Some others do hold, That the fee-fimple is in the Parſon 
and Ordinary, F.N.B.19.1. But this cannot be for the cauſe 
abcyveſaid ; and therefore of neceſſity the fee-ſumple is in + 
beiance, as Littleton ſaith. 

Upon conſideration of all our Pooks, I obſerve this diver. 
fity, That a Parſon or Vicar for the benefit of the Church, 
and of his ſucceſſor, is in ſome caſes eſteemed in Law to have 
a fee-ſimple qualified, but to do any thing 10 the prejudice of 
ſucceſfors in many caſes, the Law adjudgeth him to have in 
effeCt but an eſtate for life. Cauſe Ecclefie publitis cauſis equi 
parautur, & ſumma ratio eft que pro religione facit, Brad. 
bb,3. £226. E? Eccleſia fungitur vice minoris, 'meliorem fa- 
cere poteſt condic* ſuam, deter” nequaquam, Brit.f,1 & 3. 

As 2 Parſon, Vicar, Archdeacon, Przbend,Chantry Pricſt&. 
may have an ation of Waſte ; and in the Writ it ſhall be 
faid, Ad exhereditationem Eccleſie, &c, ipſius B. or Prebende 
ipſiis A. FN,B.55.d& 57E.2.10H.7.5. 

And the Parſon,&c. that maketh a leaſe for life,ſhall have 
a Conſimili caſu during the life of the leſſee , and a Writof 
Entry ad Com. legem after his death, or a Writ ad terminun 
qui preteriit, or a quod permittat in the debet, and none can 
maintain any of theſe Writs but a Tenant in ſee-fimple or 
fee-tail, F.N.P./,mn. 20H.3.Jur.utr.Temps E.;. Tur, utr. 141: 
14 E.3. ibid.g. F. N. B. 50. 30E.3. 26. 21E.3,11.Entry 10. 
F. N. B. 206. fel. Reg. 237. 4£.4,2. 8 E.3. Eniry 3-7E.3-5h 
$5. 

And a Parſon, &c. may receive Homage, which Tenant for 
life cannot do, Temps E.1. Encumbent 19. 

Item, a Parſon &e. ſhall have a writ of Meſnc,and a Centr 
formam feoffamenti, F.N.B.q9..50.0.f0.341-6. < 
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But a Parſon cannot 'make a diſcontinuance,for that ſhould 


he to the prejudice of his ſucceſſors to take away his etry , 
2nd to drive him to a reall a&tion. Alſo if a parſon,&c. make 


. 2 Leaſe for years, reſerving a rent anddieth, the Leaſe is de- 
» | termined by his death as if Tenant for life had mrde a Leaſe, 
a | ro acceptance of the rent by the ſucceſſor can make it good. 

Al in a real ation, a Parſon, Vicar, Archdeacon, &c. ſhall 
n | hare aid of the Patron, and ordinary, as Tenant for life ſhall 
os | have. 20E.3,Aid.30.25E.3.54.8 E.3.45.8 H.6.24.11 H.6.9. 


. | 6£3.45-43-4ſ,p.137.N.B.129. 

$0 as it evident, that ro many purpoſes a parſon hath but 
ineffet zn Eſtate for lite, and to many 2qualified fee ſimple ; 
but the entire fee and right is not in him, and that is the rea- 
ſon that he cannot diſcontinue the fee ſimple that he hath 
not, nor ever had ; for as it hath been ſaid , Omis privatio 
jreſupponit habitum, and for the ſamc cauſe he cannot have 2 
writ of right, nor a writ of right- in his nature;as a writ of - 
right for diſclaimer of cuſtomes and ſervices, ne- injuſte wer 
6, retionalibus diviſis, quo jure, &c. 

But here it appeareth by Littleton, that ſuch bodies politick 
or-corporate as have a ſole ſeifin, and mayhave a writ of right 
forthat the fee and right is in them ( albeit they cannot ab- 
e © convey away their Lands, &c. without aſſent of 0- 

) may make a diſcontinuance, as 2 Biſhop, an Abbot, a 
» & Dean, a Maſter of an Hoſpital, &c. But this is to be under- 
f I food, where a Dean, &c. are ſolely ſeiſed of diſtin poſle(- 
| 


oa * 4 © a .. 


bons, for if the body thar is ſeiſed be aggregate of many, as 
the Dean and Chapter, Maſter and confreres, &c. then the 
Feoftment of the Dean or Maſter is {o far from a diſcontinu- 
ance, as it is a diſleiſin, 

But at this day, the Biſhop, Dean, Maſter of an Hoſpital, 
&c, that have the fee and right in them, cannot diſconti- 
nue, neither can they, or any Parſon, Vicar, Arch-Deacon , 
Prebendary, or any other having any Eccleſiaſtical living with 
aſſent of Dean and Chapter , Patron and Ordinary, or the 
conſent of ony others, make any Leaſe, gift, grant, or Con- 
veyance, Eſtate, Charge or Incumbrance to bind his ſucceſ« 
| P. 4 ſors 
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{ors or others, than for term of 21 years , or three lives in 
poſſeſſion, whereupon the accuſtomed rent or more ſhall he 
reſerved. Vide $.528,593, &c.1E1.c.18. 13E1c.10. 1}ac.;, 
{2 fol. 46.1.4. fol.76.&* 20 El.s.fog .& 14E1.6,f0.37.l.7;fe.y, 
{11 f0.67.27H.8.31H.8.32H.8.37H.8.1E.6.&c. 


Theſe points concerning Hoſpitals were reſolved by the 
Juſtices, P.24E/:z. In Cheneys calc, /.2. fo. 48, 49. Eveſque de 
Cont. calc. 

Firſt, That no. Hoſpital was given to the Crown by the 
Statute of 27 H. 8. nor any Hoſpital is within the Statute of 
31 H. 8. of Monaſteries, but only Religious and Eccleſiafti. 
£2] Hoſpitals,and that no Lay Hoſpital was within thoſe Sta 
rutes, 

2. If upon the Foundation of any Hoſpital, or after it 
was. ordained, That one or divers Prieſts ſhould be main- 
tained within the Hoſpital, to celebrate Divine Service to the 
poor, and to pray for the Soul of the Founder, and all Chri- 
ſtian Souls, or the like, and thar the poor of ſuch Hoſpitals 
ſhould make the like Oriſons; yet ſuch an Hoſpital is not 
within the {aid Statute, for the Hoſpital is Lay and not Reli. 
gious: and all, or the mo't part of ancient Lay Hoſpitals 


were founded or ordained-after the like ſort,and the makers of 


thoſe Statutes never intended to overthrow works of Charity,S | 


bur to take away the abuſe. 
| 3. That no Hoſpital was given to the King by the Sta- 
tute of 37H 8.but in twocaſes, where the Donors, Founders, 
or Patrons, &c, had entred and expulſed the Prieſts, War- 
dens, &c, between the 4. of Fetr, 27 H. 8. and the 25. of 
, Decemb. 37 H. $. or where King H. 8. by Commiſſion. ac- 
cording to that Act ſhould enter, and fſciſe the ſame; but 
that determined by the death of that King, /.1.f-2 4. Porters 
Cafe, 
4.That the Statute of 1 F.6. extended not to any Hoſpiral 
whatſoever, either Lay or Religious as by the ſame appearcth, 
L.4.1:1,113,11 4,116, in Lamberts caſe. ; 
Nota,of Hoſpitals, ſome are Corporations 2ggregate ot 
many, 
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many.as of Maſter or Wardens. &c. and his Confreres : ſome 
where the Maſter or Warden hath only the eſtate of Inheri- 
ance in him,. and the Brethren and Siſters power to- conſent, 
taving Colledge and Common Seal ; ſome where the Maſter 
or Warden hath the eſtate in him, but hath no Colledge and 
Common Seal, and ſuch a Maſter or Warden ſhall have a 
furs utrum ; and of theſe Hoſpitals ſome be Eligible , ſome 
Donative, and ſome Preſentative, 1 4 E.3+Juris uirum 4. 


SeF.646,64 7. Fo.3 42.6. 


If. Tenant pur terme d"auter vie dieth, the Freehold is ſaid 
ts be in abeyance until the occupant enter. 
| If a man make a leaſe for life, the remainder to the right 
heirs of 7. S+ the fee-fimple is in abeyance until 7. S. dieth» 
Fide Se. 1.Virg.z. En. Inſequiturque ſolo, & caput inter nu« 
lila.conatt. 

Alſo when a Parſon dieth,we ſay, That the Freehold (of the 
Gleab,&c.) is in conſideratione ſive intell;gentia legy, becauſe 
a ſucceſſor is in expectation to take it 24E. 3.63. 

& it is of a Biſhop, Abbot, Dean, Archdeacon,Prebend; Vicar, 
and of every other ſole Corporation, or Pody Politick, Pre» 
katative, Eleftive or Donative ; which inheritances put in - 


' beyance, are by ſome called Hereditates jacentes, Brat.l.1. . 


(2. and ſome ſay, Nue le fee eſt cn baiaunce,Brit.f0.249. 
Seft.641. Fo.343.0e 


Principium eſt quaſi primum: caput, from which many caſes 
have their qriginal or beginning, which is ſo ſtrong, as it ſuf- 
kreth. no © contradiction. Contra negantem principia non eſt 
uputandum, 1 1.4.9. R 

Note a diverſity, when the right of the fee. ſimple 1s perpe- 
tally by Judgment .of Law in Abeyance , without any ex- 
pectation to come in eſſe, there he that hath the qualified fee; 
Concurrent” his que in jure requiruntur, may charge or alien 
52 in the caſe of Parton,Vicar,Prebend &c. 

P 5 But 
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But where the fee ſumple is in Abeyance. and by-poſſiti- 
lity may every hour come in efe; As it a. leaſe for life by 
made, theremainder to the right heirs of 7. S. the fee {imple 
cannot be charged, till 7.S. be dead. 

Lands intailed may be charged in fee, for the eſtate Tail 
may be cur off by Fme or Recovery. 

Alſo the eſtate Tail may continue, and yet Tenant in tai 
may lawfully charge the Land, and bind the iſſue in Tall, 
44E+3.21,22. 

As if a difſeifor make gift- in Tail, and the Donee in 
conſideration of a Releaſe by the diſleiſee of all his right ty 
this. Dones,. grant 2 rent charge to the difleiſee and his heirs 
proportionable to the valueof his right, this ſhall bind the 
Mue in Tail, Vide Seat.1. Briagewaters Caſe, &c. 59. fil, 
48. b, Which Lands by the Rule of L:tthton may be chit. 
ged 1 and therefore if the owner of thoſe 13 acres granta 
rent charge out of thoſe 13 acres, generally lying in the 
Meadow of eighty, without mentioning where they lie par. 
ticularly, there. as the citate in the land removes, the charge 
removes alſo, 

If the Parſon die, and in_ time of Vacation, the Patron 
of the aſſent of the Ordinary, and the Patron and. Qrdin- 
Ty grant; an Annuity or rent charge out of the Gleab, this 
ſhall bind the ſucceding Parſons for ever. 

A Church, Parochial may be Donative, and exempt from 
all Ordinary Juriſdiction, and the Incumbent may reſign to 
the Patron, and not to the Ordinary, neither can the Ording- 
ry vilit, but the Patron by. Commitlioners to be appointed by 
bim. And by Littletos Rule, The Patron and Incumbent 
may charge the Gleab, and albeit it be Donative by a Laj- 
man, yet mere Laicus is not capabie of it., Fur an able 
Clerk infra ſacros crdines is ; for albeit he come in by Lay 
Donation , and not by admiſſion, or inftitution ; yet hs 
fan&tion is ſpiritual, Yide 133,535.11 E.z. Jur.atr.3.8. A. 
29.31.13 A}.2. 

As the King may create Donatives exempt from the vile 
totion of the Ordinary, ſo he nay by his Charter wo 
Subject 
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Qubje& to found ſuch a Church or Chappel, and to ordain 

that ic ſhall be Donative and not Preſentable, and to be vi- 

fzed by the Founder , and not by the Ordinary. And thug 

an Donatives in England, whereof common perſons were 

Patrons. F. N. B. 35 E.4.2. A; B, Dyer 10 ELf. 273. 14 EL. 
cap. 5.2H.5.cap.1. 

Ordinarius, is he that hath ordinary Juriſdiction in cauſes 
kecleſiaſtical, immediate to the. King and his Courts of 
Common Law, for the better execution of Juſtice, as the 
liſhop, &*'c. Regularly according to the Eccleſiaftical Laws 
allowed by the Laws of this Realm, viz. which are not a- 
ginſt the Common Law. (whereot the Kings Prerogative is 
z principat part) nor againſt the Statutes and Cuſtoms of the 
Realm,, the Ordinary and other Eceleliaſtical Judges do 
proceed in Cauſes within their Conuſance ; and this Jurif- 
dfion was ſo bounded by the ancient Common Laws of the . 
Realm, and fo declared by ACt of Parliament, 25 H. $4.19. 
3H .5.34.32H.6.28. 

Note, that inſtitution is a good plenarty . againſt a Com- 
mon perſon (but not againſt the King, unleſs he be inducted) 
ad that - is the cauſe that Regularly plenarty ſhall. be tryed : 
ty the Biſhop, becauſe the Church is fall by inſtirution , 
dbich is a ſpiritual at, but void or not void ſhall be tryed 
ly the Common Law, 22H.6.27.38E.3.4. 

At the Common Law if an ufurpation had been had upon 
w Infant or feme Covert, having an Adyowſen by diſcent , 
« upon Tenant for life, &*c. the Infant, ferae Covert, and: - 
t in the reverſion were driven to their Writ of Right of 
Advowſon ; for at the Common Law if the Church were 
once full, the Incumbent could not be removed , and ple- 
Krty was 2 good plea in a 24.imp.or Aſſize of  Dar.Preſent-.. 
ment ; and the reaſon of this was, to the intent that the 
Icumbent might quickly intend and apply himſelf to his 
firitual Sarge: And ſecondly, the Law intended.” Thar - 
the Piſhop that had Cure of Souls within his Dioceſle , . 
wuld admit and inſtitute an able man, &c. 6 E. 3» 28. 39. 
2, 

Nats, » 
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If the King do preſeat to a Church, and his Clerk is 94. 
mitted - and initituted, yet before induCtion , the King may 
repeal and revoke his Preſentation. But Regularly no man 
can be put out of poſſeſſion of his Advowſon, but by ad. 
miſſion and inſtitution upon an uſurpation by a Preſentation 
to the Church; Cum aliquis jus praſentandi non habens praſm. 
$averit, &*c. andnot by collation of the Biſhop, 45 E 3.15. 
38 E.3,4. 13 EL, Dyer 292. 18 El.Dyer 348.14 E.4.2.7 Hy, 
32» fol. 344. 6. 

Nota, that an uſtrpation upon a preſentation, ſhall na 
only put out of poſſeſſion him that hath right of preſents. 
tion, but right of Collation alſo. Theretore at this day the 
Incumbent ſhall be removed by a Nu. imp. or Aſſite of Dar' 
, preſentment , if there be not a plenarty by fox months, be- 
tore the Teſte of the Writ, but then the Incumbent muſt be 
named in the Writ, or elſe-he ſhall never be removed, 9 H. 
6. 32.& 56. 19 H. 6,68. 

At the Common Law if hanging the Ar. 9p. againſt the 
Ordinary for-refuling of his Clerk, and before the Church 
were full, the Patron brought a Ns. :mp. againſt the Biſhop, 
and hanging the Suit, the Biſhop admit and inſtitute a Clerk, 
at the preſentation of another, in this if Judgment be gi- 
yen for the Patron againſt the Biſhop, the Patron {hail 
have a Writ to the Biſhop, and remove the Incambent that 
came in pexdente lite by uſurpation, for prudente lite nibil i 
novetur, ad therefore at the common Law it was good po- 
licy , to bring the Qs. imp. againſt the Biſhop, as ſpeedily 
as might be. So it is good-policy at this day to name the Fi. 
ſhop in the Qu. imp. tor then he ſhall not. preſent by lapſe, 
$0 £.,3. Qu imp. Srathm, FE.4.115.9 E,4-20. 


Sei.642,650. fol. 145.0. 


If 'Tenant-in Tail of lands: holden of the King; Ve attaint: 
ed of Felony, and the King after Office ſciſeth the ſame, the 
eltate Tail in Abeyance, is there ſaid to be in ſuſpenſe, 
19 H.6.60.24 Af.P.Ccm.562,553. Walſnghams _ 
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Tenant for life , the remainder in tail , th2 remainder to 
the right heirs of Tenant for life, Tenant for life grant torum 
$:a*. ſuurm to 2 man and his heirs, both eſtates do paſs, 4 4.47. 
28.44E-3-1 O., 

Ins five refFum fgnifeth properly and ſpecially in Wrirs 
and Pleadings, when an eſtate is turned to a right, as by dil- 
cent difſeiſin &c. where it ſhall be ſaid, Quod jr diſcendit & 
wn terra,20H. 6.9. 

But right alſo doth include the eſtate i» e/2 in Convevan- 
ces, and therefore if Tenant in fee-fimple make a leaſe for 
years, and releaſe all his right | in the land to the leſſee and 
his heirs the whole eſtate in fee-fimple paſſeth. Yide Sef# 
465. Pl.Com.484. lib.s. fol.153. Altbams Caſe, 39 H. 6. 
33» 

And ſo commonly in Fines , the right of the Land inclu- 
deth and paſſeth the ſtate of the land, as 4. cognovit tene- 
menta prediFa eſſe jus ipfings B &c. and the Statute faith, Jus 
ſuum defendere (which is) tatum ſuum, W.2. cap.3. Pl.Com, 
4840 437. 

And note, that there is jrs recuperandi, jus intrandi,jus ha- 
bendi.jus retmenal, jus percipiend i, jus peſſidendt, fo.3 45.. 

Title properly is,when a man hath a lawful cauſe of entry 
nto lands whereof another is ſciſed for the which he can have 
waction, as Title of Condirion, Title of Mortmain &c. Vide 
$.429,6 59.8C+» 

Every right is a Title, but every Title is not ſuch a right, 
for which an aCtion lieth, and thcrefore Titulus eſt juſta eau; 7 
poſidends anvd noſtrum eft. 

Asby a releaſe of a right a Title is releaſed, ſo by relcafe of 
a. Titlea right is rele: fed alfo. 

latereſt, ex wi termin!, extendeth to Eitates, Rights and 
Titles thata man hath of, in, to, or out of Lands ; and by 
the grant of torum interels frinm in ſuch lands, as wellrever- 
hons as poſſe(Fons in fee-{imple {ha'l paſs, PI Com. 3 7 4 Seignior 
Zouches Caſe & 487,488. Nich. Nichols Cai, 2 \H.8.Tail By. 
3$2.16EL Dy.32 5.5. 

If Tenant for life be, the rerainder in Tail, and he in the 
re- 
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remainder in taif releaſe to the Tenant for life all his right 
and ſtate in the land: Hereby it is ſaid in our Books , Thas 
the eſtate of the Leſlece is not enlarged, but the releaſe ferveth 
to this purpole, to put the ſtate tail into Abeyance, ſo as after 
that he in the remainder cannot have an action of Waſte. 
43Aſſp.13-41E.3-Waſte 83.11H.4.67.14H.7.10.Pl.Com.gg1, 
per Dyer 27H.8.29, Yet in that caſe (ſaving reformation )the 
leſſee for life hath an eſtate for the life of Tenant in tail ex. 
pectant upon his = life, 42E.3.23. 

Burt if Tenant in fee releaſe to his Tenant for life all his 
right,yet be ſhall have an aCttion of waſte ; and if Tenant in 
tail make a leaſe for his own life, he ſhall have an ation of 
Waſte, F,N.B.6o.H.42E.3.18.41E.3.Waſte 83. 


SefF.658.F0l.3 47.6. 


Here Littleton doth add a Limitation to that which in this 
Chapter he had generally ſaid, viz. That aneſtate tail can- 
not be diſcontinued, bur where he that maketh the diſconti. 
nuance was- once ſeiſed by force of the tail ; which is to be 
underſtood, when he is {ciſ{ed of the Freehold and Inheritance 
of theeſtate in tail, and not where he is ſeiſed of a remain, 
der, or a reverſion expectant upon a Freehold, which Freehold 
is ever much reſpected in Law. Vide 63 5,5 92,5 96,597,601, 
640,641. 
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SeF.659. Fe.348.4. 


Os home ad 2 Titles a terres ou Tenements, Et adonques 

eft adjudge eins per force de ſon eigne title,ceo eſt # luy att 
#1 Remitter, pur ceo que ley Iuy mitter deſtre, eins en la terre, 
ere. per le plus eigne & ſure title. Quod prins eft, verius eſt, 
& quod priuseſt tempore, potius eſt jure. 

A Remitter is an operation in Law, upon the meeting of 
2n ancient right remediable , and 4a latter ſtate in one perſon 
phere there is no folly in him, whereby the ancient right is 
reſtored and ſet up again, and the new defeaſible eſtate ceaſ- 
edand vaniſhed away, 25 M/.p.4. 11H. 4.5 0.4. 

Here in this caſe (Titles) includeth Rights, for being. pro- 
perly taken as in caſe of a Condition, Mortmain, Aſſent to 
a Raviſher, &c. there is no Remitter wrought unto them, be- 
cauſe theſe are but bare Titles of Entry, for the which no 
ation is given, but a Remitter mult be to a precedent righr. 
And Littleton in this Chapter putteth all his caſes only of 
Remitters to rights remediable. 429,09 650.Sef.&c, 34H.8. 
Remit.Br.5 0.44 E. 3-Attaint 22.38 Aſ[p.7. 


Note two things: 1.That this Remitter is wrought in this 
caſe by operation of Law upon the Freehold in Law deſcend- 
ed without any entry. 

2. That the Law {6 favoureth a Remitter, that if the dil. 
ontinuee be an Infant, or ferne Covert, and Tenaut m Tail 
after a diſcontinuance difſeiſe them, and die ſeiſed, the iſſue 
ſhall be remitted without any reſpec: of the priviledge of In- 
fancy or Coverture, 11E.4-1» 

In this caſe , and many other , the Law that abhorreth 
SUSS. 
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Suits of vexation,doth avoid circuity of action,for the Rule is 
Circuitus eft evitandus, 11E.3.3.Afſ.35. 4E.3-35.14H6.2), 
10H.7.11.F.N.B.Meſne &* Waſte. 


SeF.560, Fe. 84.6. 

Since Littleton wrote, and after the Statute of 22H 8, 619 
If Tenant in tail make a Feoffmcnt in fee to the uſe of his 
iſſue, being within age, and his heirs, and dicth, and the right 
of the eſtate Tail deſcend to the iſſue, being within age, yet 
he is not remitted , becauſe the ſtate executeth the poſſeſſn 
in {nch plight, manner and form as the uſe was limited ; & 
ſic deſemilibus,z 5 H.3.Dyer 54.h.6E.6.1b.77.1 & 2 P.M. 116. 
1&2 P.M.129. 191. 28R.8.23.6. Pl. Com, Amy Townſendz 
Caſe, 34H.2.Remt. Bre49. 

But if the iſſue in Tail in that caſe wave the poſſeſſion, 
and bring a Formedon in the Diſcend.and recover againſt the 
feoffees, he ſhall thereby be remitted to the eſtate-Tail, 6- 
therwiſe the lands may be ſo incumbred, as the iſſue 1n Tai 
ſhould be at a great inconvenience : but it_ no Formedon de 
brought; if-.that iſſue dieth , his iſſue ſhall be remitted , be 
cauſe a ſtate in tee ſimple at the Common Law deſcendeth un- 
to him, P. Com. ſupra. 

Nota in this: caſe, that the Statute of the land , out ofwhich 
the rent iſſued , being defeated , the rent is deteated alſo. FN, 
349.0. 

But if Tenant in Tail make a Leaſe for lifz+, whereby he 
g4incth a new reverſion in fee , ſo-long as the Tenant for lite 
liveth , and he granted a rent-charge , out of the reverſion, 
and after Tenant for life dieth , wherevy the grantor becom- 
eth Tenant in Tail again, and the reveriion ia tee defeated , 
yet Becauſe the grantor had a right of the intail in him, 
cloathed with a deteaſible fee imple, the rent charge t- 
maineth good againſt him , but not.againit h.s iſſue wh 
diverſity is obſervable, 11 H. 7.26. Edviches caſe, 

If the heir apparent of- the difſeiſce diſſeiſe the diſſciſor, 
and grant a rent charge , aud the difſeiſee dieth , the gran- 
tc2 {hall hold it diſcharged, for there a new right of Entry 
doth 
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aoth deſcend unto him , and therfore he is remitted. 

$ if the Father diſſeiſe the grandfather ; and granta rent 
charge and dieth , now is the entry of the grandfather taken 
avay, if after the grandfather dieth, the Son is remitted. £0 
zxyhere our author putterh his example of a fee tail, it hold- 
ahalſo in caſe of fee fimple, and_L:ttleton, que la terre eft 
diſcharge del rent, &c, But the whole grant is not thereby 
zroided, for the grantee ſhall have notwithſtanding a writ 
of annuity , and charge the perſon of the grantor, L:b.2,fo. 
;6.b.Wards cafe. 

Alſo Littleton here puts his caſe of things granted out of the 
Land. But if the iſſue at full age by Deed Indented , or Deed 
Pull make a Leaſe for years of the land, and after by the 
tathof Tenant in Tail , he is remitted : It is holden that he 
ſhould not avoid the Leaſe, becauſe it is madeof the Land it 
&f; and the Landis become by the Leaſe in another plight , 
then it is in the caſe of 2 grant of a rent charge. 33H.8.Dy. 
$16.and vide SefF.2.8 g.* 


SeF.661. Fo.349.b. 

Regularly, a man ſhall not be remitted to a right remedi- 
les, for the which he can have no aCtion,l.3*f.3. Marqueſs 
of Wincheſters caſe. Neither an Action without a right , .nor 
2 right without an aQion, can make a remittance. As if Te- 
rantin Tail ſuffer a common recovery , in which there is er- 
our, and after Tenant in tail diſſeiſe the recoveror , and di- 
th, here the iſſue in tail hath an a&ion, wv: z. a writ of errour, 
u as long as the Recovery remaineth in force , he hath no 
ht , and therefore in that caſe there is no remittance. It B. 
machaſe an Advowfon , and ſuffer an uſurpation and {ix 
nonths to paſs , and atter the uſurper grant the Advowſon 
0B; and his heirs, B, dieth , his heir is not remitted , be- 
aoſe his right to the Advowſon was remedileſs, a right 
Ithout an action» Tenant in tail of a Manor whereunto an 
\dvowſon is appendant maketh a diſcontinuance , the diſcon- 
me grants the Advowſon to Tenant in tail and his heirs, 
[enant in tail dieth , the iſſue is not remitted to the Ad- 
yvow!lan 
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vowſon, becauſe the ifſue had no aQion to recover the Ag. 


vowſon, before he recovered the Manor,wherennto the Advoy. 
ſon was Appendant, 5 H.7.35. And fo it isof all other inhe. 
ritances,regardant, appendant or appurtenant, a man ſhall be 
remitted to any of them before he recontinueth the Manor, 
&c. whereunto they are regardant,appendant,&c. 

Car nul ne poie claimeyr aroit en les appurtenances ne enly 
acceſſories que nul aroit ad en le principal, Brit.f0.126, 

Rut on the other fide,if a man be remitted to the principal, 
he ſhallalſo be remitted to the appendant or acceſſary, albeit 
it were ſevered by the diſcontinuee, or other wrong doer; and 
therefore if Tenant in tail be of a Manor, whereunto an Ad. 
vowſon is appengant, and infeoffeth 4. of the Manor vith 
the appurtenances, . re-enfeofteth the Tenant in tail, ſaving 
to himſelf the Advowſon, Tenant in tail dieth , his iſſue be- 
ing remitted to the Manor, is conſequently remitted to the 
Advowſon, although at that time was ſevered from the Mi 
nor. Soit is in the ſame caſe, if Tenant in tail had been dil. 
ſciſed, and the diſſeiſor ſuffer an uſurpation, if the diſſeiſee 
enter into the Manor, he is alſo remitted to the Advowſon, 
8R.2.Nu.imp.199.2H.4.18.14H.6.15,16. F.N;B.2 5.6. 46. 
f. 33H. 8.Dy. 48.6.2. 4E.3.Diſcontinuance 16. 


SeF,663,664. Fol.3 50, 


If tkediſcontinuee, after the death of the Tenant in tai 
make a Charter of feoffment to the iſſue in tail being within 
age who hath right, and to a ſtranger in fee,and make livey 
to the infant in name of both : the iſſue is not remitred to the 
whole, but to the half, for firſt he taketh the fee-ſimple; and 
afrer the remittance is wrought by operation of Law , and 
therefore can remit him, but to a moity. Vide Sef.2 88. 

Si Tenant in taile infeoffe ſon heire apparent, Pheire devmt 
de plein age al:temps de feoffment, & puts le Ten” em tail mi, 
ceo nelt remitt'al heire,pur ceo que il fuit ſa folly,que il devant 
ae plein age woile prender tiel feoffment,& c. By this feofiment 


albeit the heir apparent hath ſome benefit in the life of - 
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anceſtor, yet is he thereby (beſides his own ) ſubjeR during 
his life, to all charges and incumbrances madeor ſuffered by 
his Anceſtors, 40 E.3.44-18-E.4-25. 


SefF. 665,F0.3 51-4. 

Nets, that the eſtate which doth in this caſe werk the Re- 
mitter,.could not have continuance after the deceaſe ofthe 
rife; and ſo on the other fide,if the huzband make a difcon- 
tnuance.and take back an eſtate to him and his wite, during 
the life of the husband,this is a Remitter to the wife preſently, 
abeit the eſtate is not by the limitation to have continued 2t- 
ter the deceaſe of the husband; which caſe is provided by the 
reafonof the caſe, which our Author here putteth. 

Ifa man take towife a woman ſeiſed in fee, he gaineth by 
the intermarriage an eſtate of freehold in her right , which 
cate is ſufficient towark a Remitter, and yet the eſtate 
vhich the husband gaineth dependetb upon uncertainty , and 
aahſteth in privity. 13 H.4.6.18 E.4.5-11-H.7.19.10 H.6. 
11,7 B.6.9.6. | 

For if the wife be attainted of felony, the Lord by eſcheat 
ſtall enter, and put out the husband, otherwiſe it is if the 
= be committed after iſſue had, 4 4/:p.4+4-E.3 4{.166. 

RJ 

Allo if the hnsband be attainted of Felony the King gain- 
&h no freehold , bur a pernancy of the protits, during the 
Corerture, and the freehold remaineth in the wife. 

2, It ſhe were poſſeſſed of a term for years,yet he is poſ- 
eſſed in her right, but he hath power to diſpoſe thereof by 
grantor demiſe, and if he te utlawed or atrainted, they are 
gifts in Law, P/.Com.260.6.Dame Hales caſe.5 o.dſcs.21E-4+ 
$597 E.4.6.7.H.7.2. 

Upon an execution againſt the husband for his debt , the 
Qeriff may ſell the term during her life ; but the husband 
an make no diſpoſition thereof by his laſt Will. Alſo if he 
make no diſpoſition or forfeiture of it in his life, yet it is a 
vift in Law unto him , if he do ſurvive his wife , but if he 
Make no difpolition , and die before his wife , ſhe ſhall have 

1.4 
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it again ; and the ſame Law is of Eſtates by Statute Merch, 
Stap. Eleg. and other Chattels reals in poſſeſſion. /.s.f6.96, 
Matthew Mannings caſe. 

,Rnt if the husband charge the Chattel real of his wife , i 
ſhall not bind the Wife, if ſhe ſurvive him.7 H.61. 

If a feme ole be poſſeſſed of a Chattel real and be there. 
of diſpoſſed, and then taketh husband , and the wife dicth, 
and the husband ſurviveth , this right is not given to thehuſ. 
band by the intermarriage , but the Executor or Adminiſtr. 
to of the wife ſhall have it ; ſo it is if the wite hath but; 
poſſibility. vide.Sef.s 8. 

And fo it is if the wife be poſſeſſed of Chatrtel reals in au. 
ter droit , as Executor,or Adminiſtrator , or as Guardien in $- 
cage , &c.PI.Com.2.y4 Orbornes caſe, and fo.1 92.4.Wroteſliys 
Caſe, 

In the ſame manner if a woman grant a term to her om 
uſe, taketh husband and dicth , the ſurviving husband ſhall 
not have the truſt, but the Executors or Adminiſtrators of 
the wife, forit conſiſteth in privity, P.22.El.. in Cancell. Wit 
hams caſe. | 

Chattels real conſiſting meerly in ation , the husband 
ſhall not have by the intermarriage, unleſs he recover them 
in the life of the wife, albeit he ſurvive the wife, as a Writ 
of Right of Ward , walore maritagij, a forfeiture of Mar. 
riage, &c. whereuato the wife was intituled before the Mar 
riage. 

But Chattels real being of a mixt nature , viz. partly in 
poſſeſſion , partly in ation , which happen during the Cover- 
ture, the husband ſhall have by intermarriage, &c. As it 
the husband be ſeifed of a rent ſervice, charge, or ſeck, in the 
right of his wife, the rent become due during the Coverture, 
the wife dicth , the husband ſhall have the arrcrages but i 
the wife ſurvive the husband, ſhe ſhall -have them,and not the 
executor of the husband , 13 E.3.Qu.imp.57. 14, Hi4.12F. 
N.B. 121.11 R. 2. Account 49. 12 R.2. Brve 639.5 E.} 
Exec.69. 

So it is of an Advowſon, if the Church become void @- 
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ring the Covertue, be may have a Qu. Imp, in his own name, 
25 ſome hold : but the wite ſhall have it if ſhe ſurvive him, 
and the husband if he ſurvive her, 5o E. 3.13.28 H.6. g. 
H.7.2. 
it ax by the ſtatute of 32 H.8, cap 3 7.if the husband ſur- 
vive the wife, he ſhall have the arrerages, as well incurred 
- Þ before the marriage, as after, /.4. 51. Ognels caſe, H. 17 EL, 
» Þ kt. 45 7 in Com.B.Sharps caſe, f. 351, 6. 
(. But the marriage is an abſolute gift of all chattels perſo- 
- Wl mals in poſſeſſion in her own right, whether the husband 
: Nl fuvive the wife or no ; but they be in action , as debts by 
Obligation , Contra&t, or otherwiſe, the husband ſhall not 
- have them, unleſs he and his wife recover them. And of 
- If perſonal goods en auter droit, as Executor or adminiſtrator, 
© I &c. the marriage is no gitt of them to the husband al-, 
though he ſurvive his wife, 21 £.4.4- 11 H.7.4-26 H.8, 7.43 
n © £4.10.4H:6.5.16E.4.8. 
ul If an eftray happen within the Mannor of the wife, if the 
of Wl huband die before ſeiſure , the wife ſhall have it , for that 
i Il the property was not in the wife before {eiſure, 21 E, 3.8. 
ve 10 H.6.11. 
xd But note a diverſity between 2a property in perſonal goods 
Mm If indabare poſſeſſion ; for if perſonal goods be bailed to a 
it i me, or if ſhe find goods, or if goods come to her hands 
+ I} zcxecutor to a Bailiff, and taketh a husband, this bare pol. 
'- I lon is not given to the husband, but the attion of de- 
tnue muſt be brought againſt the husband and wite, 39 E. 3. 
I7. . 


Se. 666. Fol. 351. b. 


By this caſe it appeareth , That albeit there be no moi- 
tes between husband and wife, yet this is a Remitter pre- 
katly, and ftandeth not upon the ſurvivor of the wife, as 
lone have thought ; for if the eſtate gained by intermarriage 
te a ſufficient eſtate to work a Remitter, 4 fortior;, an eſtate 
made to the husband and wife, ſhall work a Remitter in the 
nie. And fo it is if Tenant in Tail infeoff his iſſue being 
within 
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within age, and his wife in fee, and dieth, this 2 Remitter y 
the ifſne preſently , by the death of Tenant in tail, thay 
ſome have thought the contrary .2 1E-3.26.29E.3.43.198,, 
Remit.14+35Aſſ.12.26E.3.69.vide 676.Sef.11R.2.Remy,, 


44E.3.17. 
SefF. 667. Fol; 352. 0. 


Eſtoppel,z.e. 2 Concluſion, becauſe a mans own a&, or xc. 
ceptance, ſtoppeth or cloſeth up his mouth to alledge or plead 
the truth. L.2. f0.4. 6. Gradaras Caſe. S. 41. & 693, 6g; 
679. 

Note three kinds of Eſtoppel : 
1.By matter of Record, viz:by Letters Patents, Fine, Re. 
covery, Pleading, taking of Continuance, Confeſſion, Impy. 
lance, Warrant of Attorney, Admirtance, 43Af.2 9.9H.4 7,1, 
224ſ.54.15E.3-Eflop.239.4E.3..1 33. 

2. By matter in writing, as by Deed indented, by making 
of an Acquittance by Deed indented, or Deed Poll, 4 zi. 
8 H.7.6. 13H.7.24.15F.4.28. 41E.3.Eftop.12. 12R.2.Ffy, 
212, by Defeaſance, by Deed indented, or Deed Poll, 8R.:, 
Eſtop.283, 35H.6.1%. 3H.6.16, 16H.7.5+ 34H.6.19. 14H, 
29. 

3. By matter in pas, as by Livery, by Entry, by Accy. 
tance of Rent,by Partition, and by Acceprance of an Eſtates 
here in the Caſe that Littleton putteth , whereof Littlen 
maketh a ſpecial obſeryation,Tiat a man ſhall be eſtoppedty 
matter in the Country, without any writing. | 

Note theſe few Rules concerning Eſtoppels : 

I. That cvery Eſteppel ought to be reciprocal, 8.2. to bind 
both parties ; and this is the reaſon, that regularly a ſtra- 
ger ſhall neither take advantage, nor be bound by the Eftop 
pel, 33H6.19.50. 3oH.6.2. 31E.3. Eftoppel 240. 3 34ſt. 
30.51. 14A. 9. 18E.4. 1. Privies in blcod, as the her; 
privies in eſtate, as the feoffee, leſſee, &c. privies in Law, % 
the Lords by efcheat ; Tenant by -the Curteſie, Tenantin 
Dower , the Incumbent of a Benelice, and others that-come 


under by a& in Law, or in the Poſt, ſhall be bound and take 
ad Val 
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wrantage of Eſtoppels , and that a Rebutter is a kind of E- 
opt koppel, 8.5 3. Br.Fines 73.8H.6.17. 21E.3.35. 38E.3.31. 
E.z, 208.3 Effop.1 87.7 
tnfl 2. That every Eſtopple , becauſe it concludeth a man to 
alledge the truth, mult be certain to every intent,and not to be 
nken by argument or inference, 21E.4.4. 234f.14. 17H.6. 
ih4p.273-18E.3:30+7H,6.7.09 16. 
rac 3. Every Eſtoppel, ought to be a preciſe Affirmation of 
les that which maketh the Eſtoppel , and not be ſpoken imper- 
69; fonally, as if it be ſaid, Ut dicitur, quia imperſonalit.zs non 
ancludit, nec ligat146E.3.3 3. 29 Af.38.PI.Com.3 98. neither 
doth a recital conclude , becauſe it is no direct Affirmation, 
Rf 35H6.33.46E.3.12.49E.3.14.8.4/.3.45 Aſ-5-3.EL.Dyer 196. 
pu 11 El.Dyer 280.9H.6.60. 
14] 4 A matter alledged that is neither traverſable nor mate- 
ml, ſhall not eſtop, 5E.4.7. $E.4.19., 10E.4.12. 22E.4.38. 
nAſ.9.35H.6.20. 
5. Regularly a man ſhall not be concluded, by acceptance 
a the .ke, before his Title accrued, 33H.6.16. 4E.3.22.'6H. 
47-31E.1.Gard.I 5 5.F.N.B.142.E. 
6, Eſtoppel againft Eſtoppel doth put the matter at 
kuge, 12H.7.4. 20H. 6. 29. 3H. 4.9. 41E. 3.4. 11H. 4. 
7. Matters alledged by way of ſuppoſal in Counts , ſhall 
tt conclude after Non-ſuit : otherwiſe it is after Judgment 
given ; and after Non-ſuit, albeit the ſappoſal in the Count 
ſhall not conclude, yet the Bar, Title, Replication, or other 
pading of either party , which is preciſely alledged, ſhall 
ind conclude after Non-ſuit;and hereby are the Books reconciled; 
w-Y R.3.14.2R.2.E/top.10. 40£.3.21.122.4.33. 18E.3.31435« 
WM 445.3.45.17 427. 45E.3.2.21H.7.14. SE-q. 7. 7.4. 19. 
1 3E4.11. 48.3.5 4. 7E.6. Br.Eſtop.162. 11H.4.30. 30E.3.21. 
ar; 3141, 
, BY 8. Where the verity is apparent in the ſame Record, 
cm the adverſe party ſhall not be eſtopped to take 1Avan- 
or tage of the truth , for he cannor be eſtopped to alledge 
ake F the truth, when the ttuth , appeareth of Recordy If a Fine 
al be 
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be levied without any Original, it is voidable, but not you 
but if 'an. Original be brought, and a Retraxit «entred, ay 
after that a concord is made, or 2a Finelevied, this is void in 
reſpeC& the. variety appeareth of Record, 37 4f/. 17.38K, 
3 El. Dyer 222. | 

An . Impropriation is made aſter the death of az. 
cumbent to a Biſhop and his Succeſſors ; the Biſhop by lg. 
denture demiſeth the Parſonage for forty years, to beg if. 
ter the death of the Incumbent, the Dean and Chapter cg. 
firm it, the Incumbent dyeth, this demiſe ſhall not conclude, 
for that it appeareth he had nothing in the »Impropriatiag, 
till after the death of the Incumbent, 7 El:z. Dyer.244. 

9 Where the Record of the Eſtoppel doth run to the 
difabiltty, or illegitimation of the perſon, there all firs. 
gers ſhall take benefit of the Record, as Outlawry, excom. 
mengement, Profeſſion, Attainder of Premwnire, of Fele. 
nies, &c, Baſtardy, Mulierty, and ſhall conclude the party, 
though they be ſtrangers to the Record, Yide Sect. 196.197, 
&c. | 

But of a Recoed concerning the name of the perſon, quz 
lity or addition, no ſtranger ſhall take advantage, becauſe he 
ſhall not be bound by ir. 

But Nota, Reader, That in caſe of the Mulierty primsfs 
cie, an eſtranger ſhall take benefit of it,&c. Burt yet becauſe 
he may be a Mulier by the Eccleſiaſtical Law, and a Baſtard 
by the. Common Law-, therefore againſt ſuch a Certihcare 
pleaded, the adverſe party may allege the ſpecial matter, 
ad confeſs the” Certificate of the Biſhop, according to the 
Eccleſiaſtical Law , and allege further the ſpecial matter ac- 
cording to the Conamon Law, whereunto the adverſe pary 
muſt anſwer, and ſo are the Books reconciled, Bra#. fo.420, 
26 Aſ.64-39 Af. 15.11 H. 4.84.7 H.6.7.33 Af.5.11 E4, 
Eſtop. 2.29.21 E.3.39.19 R.2 Eſtop. 28.2.3 E.23.3.10.33 E.; 
Eſtop. Statham. Stat. 9 R.6.c.11.30 H,6e2 D.& $t.69.34H 
39.18 E.4.2 b,1o E.q+16. 


$8, 
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SF. 669. Fo. 353 4. 

When a feme covert is received, ſhe ſhall plead, as if ſhe 
vere ſole; and this is regularly true, yet holdeth not in all 
caſes; for if a feme covert be received in an Aſſize,and plead 
2 Record and fail, therefore ſhe ſhall not be adjudged a diſ- 
ſaiſor, as ſhe ſhould be if ſhe were ſole,&c. 3 7 A/.1. 

So if a feme covert only levy a Fine executory , and 2 
Scire fac? is brought againſt her and her husband , if ſhe be 
received upon the default of her husband, ſhe ſhall bar the 
Conuſee , which if ſhe had been ſole ſhe could not do, and 
in ſome other caſes, 174. 17. 29E.3.43. SE.3.139 Youcher. 

Again, If the husband levy a Fine of his wives land, and 
the Conuſce grant and render, the land to the husband and 
vite, although the wife be not party to the Original, nor to 
the Conuſans.and therefore ſhe ought not by the Law to take 
any preſent eſtate , but by way of remainder only : yet here 
tis proved by L:ittlton, That the grant and render de fatts 
tothe wife in praſenti, is not void,tor then it could not work 
a Remitter, but voiable by Writ of Error,and that avoidable 
eſtate doth work a Remitter, 7.27 El. inter Owen © Morgan, 
Ret.276.n Com. B.l.3. f.5.Marg. of Wincheſtors caſe, 7£:2.64. 
13E.3 Youch.119 Vide Set. 


SeF.670. I.zs 3.0. 


Si Baron &* Femme feſent un conuſance de droit a un auter &e. 
s feſozent un grant &+ render a un auter, ou releaſe ver fne a 
un auter Cc. lou le droit del feme paſſera del feme performe de 
meſme fine,en tout tiels caſes, le feme ſirra examine devant que 
le fine ſoit accept, pur ceo cue tiels fines concludont tiels feme: 
vr a touts jours, Fc, mes lon riens eft move en le fine for!- 
que tantſolement, que le baron & la feme pregnant eſtate per 
force de meſme le fine,ceo ne conclud* la feme,pur ceo queen tiel 
caſe, el james ne ſerra my examin2,@*c.15E,4.22.1463.31. 

Therefore if the husband 2nd wife be Tenants in ſpecial 

Tal, and they levy a Fire at the Common Law , and atter 

& the 
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the husband and wife take back an eſtate to them and their 
heirs,in this caſe the eſtate tail is not barred ; and yer againſt 
a Fine levied by her ſelf, ſhe cannot be remitted, becauſe 
thereupon ſhe was examined; but in that caſe if the land de. 
{cend to her iſſue, he ſhall be remitted, 29E. 3.43. 43£.3.5, 


Sef.67 I, 


Note a diverſity between a Remitter and a Diſcent : For 
if a woman be diſleiſed, and being of full age taketh hu. 
tand, and then the diſleiſor dieth ſceiſed, this diſcent ſhall 
bind the wife, albeit ſhe was covert when the diſcent was caft, 
tccaule ſhe was of full age when ſhe took husband, But al- 
beit the wife that hath an ancient right,and being of full age, 
taketh a husband , and the Diſcontinuee letteth the land to 
the husband and wife for their lives, this is a Remitter to the 
wife; for Remitters to ancient Rights are favoured in Lay, 


Set, 672, Fl. 354. 9. 


Here it appeareth, That the husband againſt his own alie- 
nation, if he had taken the eſtate to him alone, could net 
have been remitted : But when the eitate is made to the hul- 
band and wife,albeit they be but one perſon in Law, and no 
moities between them, yet for that the wife cannot be remit- 
ted in this caſe, unleſs the husband be remitted alſo, and tor 
that Remitters are favoured &c. therefore in this caſe in Judg- 
ment of Law, both husband and wife are remitted, which is 
worthy of great obſervation. 


Se. 673. Fo.3 5 4.5. 

Littleton having ſpoken of Remitters to the iflue in Tai, 
who is privy in blood ; and to the wife who is privy in perlon, 
now he ſpcaketh of Remitters to them in reverion or It 
mainder expetant upon an eſtate Tail, who are privy n& 
Nate : and this caſe proveth, That the wite is remitted p!e- 
&ntly ; far the equity of the 1.aw requireth, that as the ir 

CVl- 


n 
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continuance of the eſtate in Tail, is 2 diſcontinuance of the 
reverſion or remainder, ſo that the Remitter to the eſtate 
Tail, ſhould be a Remitter in the reverhon or remainder, 
41 E.3.17. 41 Af.1.36 AfÞ.4-+ 

Tenant for life, the remainder to A. in Tail, the remainder 
to B. in fee ; Tenant for life is difſeiſed, a collateral Ance- 
ſtor of A. releaſeth with Warranty, and dieth, whereby the 
eſtate Tail is barred, the Tenant for life re-enters, the diſ- 
ſeifor hath an eſtate in feefumple, determinable upon the e- 
fate Tail, and the remainder of B. is reveſted in him. And 
ſonore in this caſe , the eſtate for life, and the remainder in 
fee, are reveſted and remitted,and an eſtate of inherirauce letr 
in the diſſeiſor, 44 A/p.1 $.44-E.3.30. 

If a Fine be levied ſur grant &*rend. to one for life, or in 
tail, the remainder in Fee, if Tenant for life , or in tail ex- 
ecute the eſtate for life, or in tail, this is an execution of the 
Remainder. 20 E,3. Aid.29. 

A gift in tail is made to B, the remainder to C. in fee, B, 
diſcontinueth and taketh back an eſtate 1m tail : the remain- 
der in Fee to the King by Deed inrolled , Tenant in tail 
dieth,his iſſue is remitted , and conſequently the remainder, as 
Littleton here faith , and the diverſity is between an Att in 
Law, for that may develt an eſtate out of the King, and 2 
tortious Act,or entry,or a falſe and a feigned recovery againſt 
Tenant for life, or in tail, which ſhall never deveſt any E- 
ſtate,remainder or reverſion out of the King, Pl.Com.489. 
Nichols caſe,and 5 5 3 .Wal/inghams caſe, 17ELDy.344+-25E.3. 
48-Reſceit 18.49E.3.16.Sn'r. Staffords caſe, 1.8 f0.76.6. 

But a Recovery by good Title againſt Tenant for life , or 
n tail, where the remainder is to the King by defeaſable 
Title ſhall deveſt the remainder out of the King, and reſtore 
and remit the right owners. Cholmleys calſe,l.2.53. 7R.2. Aid 
le Roy 61.22E.3.7. 

SeF.674,675. Fo.3s ys. 


Quad ei deforceat,is a Writ that is given by the Statute of 
W.2..4.to any Tcnant. for life,or in tail u,: a Recovery by 
Q2 default 
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ecfault againſt them in a Precipe , and licth againſt the Re. 
coveror and his heirs ; in which caſe the particular Tenant 
was without remedy at the eommon Law , becauſe he could 
not have a writof 1izht. There hath been a queſtion in our 
Pooks upon theſe words by default, &c. And ſome do hold 
contrary to three Objections made, &c. And as to the firſt 
they ſay, That albeit that in the writ of waſte, . judgment 
is not only given upon the default, yet the default is the prin. 
cipal, and the cauſe of awarding of.the writ; to enquire of 
the waſte is an incident thereunto: and the Law always hath 
reſpe©t to the firſt and principal cauſe, and therefore upon 
luch a Recovery, a writ of deceit I:;eth, and that writ lieth 
not | ut where the recovery is by Default. 17 E.3.58.29 E.z. 
42FNP.98.6b.12P.4.4.19E.2.Diſceit 56.Ww.2..3-3H.4.1. 

So in action of waſte againſt the Husband and wife, upon 
the default of the Husband the wife ſhall be received, and yet 
rhe Satate there ſpeaketh alſo per defalram, So upon ſuch a 
rccovery in waſte againſt the Baron and feme by default, the 
wite ſhall have a cu in wits by the Statute , and it ſpeaketh 
where the recovery is per default.geE. 4-16. and albeit the de- 
fendant may give in evidence, if he knoweth it, yet when he 
makes default, the Law preſumeth he knoweth not of it,and 
ir may be that in truth he knew not of it ; and therefore itis 
reaſon, that ſeeing the ſtatute, that isa beneficial Statute 
hath given it him,that he be admitted to his quod ei deforceat, 
in which writ the truth and right ſhall be tried; and fo it is 
of a Recovery by default in an Af. albeit the Recognitorof 
the Al. give a verdict,a Quod et deforceat lieth ; and all this 
was reſolved by the whole Court of Common Pleas, and fo 
the doubt in 41E.3.8. well reſolved. 2H.4.2.21 H.6.56.44 E. 
3.42.Br.quod et deforceat.q P. 33 Eliz.Rct. 1125. inter Ed. 
E!mer, and William Thacker in quod et deforceat. 

Noza, I: Tenant for life make default after Jefiult, and 
he in Reveriion is reccived and pleads to if'ue, and it is found 
by verdict for the demandant , the default and the verdict are 
cauſes of the judgment, and yet the Tenant ſhall have 2 


gued er deforceat. 
As 
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As to the 2.05j. That the defendant may have an Attaint, 
1. It was utterly denied , that an Attaint did lie in this caſe, 
for though it be taken by the Math oft 12 men. yet ir is but an 
Enqueſt of Oſhce , whereupon no Atraint &1d lie on either 
party,as upon an enquiry of Colluſton, although it be by one 
Jury, nor upon 2 Verdict in a Quale Jus. 

2+. Admitting that an Attaint did lie in that caſe, yet it 
followeth ex.conſeq. that a Auod er deforceat did not lie, 3 E.3. 
Quod ei deforceat pl.ult.F N.B.156.Fleta l. 5.ca,11.48E.3.19. 
40Af[.23.3 3H.6.25.39H. 6.1.F.N.B.;G7. 

For if an A”e taken by default,a Quod ez deforceat doth 
le,and yet the party may have an Attaint, for this is no en- 
que ot Office, but a Recognition by the Recoxnitors of an 
AN. who were returned the firſt day ,and not retarned upon the 
awarding of the Af]. by default, 17E.2.4:t2int 6g.21H,S.56. 
14H.6.12. 

As to the 3. 05j, That the damages ſhould be the princi- 
pal, becauſe they were at the Common Law, that is an Ar- 
gument that they are more ancieut, but not that tkey are 
more principal, and treble damages were not at the Com- 
mon Law (for the Common Law never giveth more damage 
than the loſs amounteth unto). but are given by the Statute of 
Glouceſter ; but the place waſted is worthier being in the reahy , 
than damages that be in the perſonalty, Er onme 1m3j2u5 019 
nm, trahit ad ſe minus dignum, quamvis minus dignum (it 
ntiquius , &* a digniori fieri debet denominatio ; and it is 
confeſſed, That in an ation of Waſte, againſt Tenant for lite, 
or for years, the place waſted is the principal , becauſe the 
Statute of Glouceſter doth give the place waſted and treble 
amages at one time;for no prohibition or a&tion of waſte lay 
aainſt them at the Common Law, and in an action of walte, 
34H.6. Waſte 50. 

And in an ation of Waſte, if the defendant confeſs the 
Ation, the plaintiff may have Judgment for the place wa- 
ſted, and releaſe the damages, which proveth that the da- 
mages are not principal, for a man ſhall never releaſe the 
rincipa!, and have judgment of the Acceſſory, and an aCti- 

Q.3 G11 
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on of waſte againſt Tenant for life, is as real, as an ation 4. 
gainſt Tenant in Dower ; and asto the caſe of 9 H. 5. Itway 
anſwered,that it was an action in the Tenw?, which is only in 
the perſonalty, and then the releaſe of one doth bar both, 
neither could ſummons and ſeverance lic in that caſe, but 
in ation of Waffe (inthe Tenet)either againſt Tenant for life, 
or years,the releaſe of the one doth not bar the other, and in 
thoſe two cafes, Summons and Severance doth lie.6 E. 3, 47, 
a$E.2.19. 

But when theſe 3 points were reſolved by the Court for the 
demandart, then the counſel of the Tenant moved in arret 
of Judgment another point, viz. That the Judgment was gi- 
ven upon a N:41l aiciz, which is always after appearance, and 
not per defaltam,and thereupon judgment was ſtayed. 

But to return to Littleton. Here he openeth a ſecret of 
Law, for the cauſe of this Remitter is, for that the Tenant 
for life in this caſe might have a Quod ei deforceat. And the 
Tenant for life at the Common Law was remedileſs, becauſe 
he could not have a writ of Right.and conſequently the feme 
Covert in this caſe could not be remitted by the taking of an 
ette to her husband, and her, becauſe her right was remedi- 
lec{s,and could have no action. But when an Act of Parliament, 
or 2 Cuſtom coth alter the reaſon, &c. thereby the Common 
Law it {If is altered, it the At of Parliament and Cuſtom 
be purſued, tor A!terata cauſa & ratione legis, alteratur 
l-&, & Leſſunte cauſx & ratione leg.ccſſat & lex; and in this 
cafe, the Stature of I. 2. giving remedy to this teme Tenant 
for life, in this caſe it giveth her ability to be remitted, &c. 
14H.7.11. per Fineux 27H,$.4.6.4:d. 35H.6.gard 72.29E.3. 
per Wilbie,Cuſtom, 1.3.t0.86. Juſtice Winthams caſe, 

And L:ttleton warily putteth this caſe, That the Recovery 
was hid again:t the {eme,while ſhe was ſole , for there was 4 
time when it was a queſtion , whether a Recovery being had 
by default againit the husband and wife (the wite being Te- 
nant for lite! the faid Statute gave a Quod ez deforceat to the 
husband and wite, for that the Statute gave it againſt Tenant 


in dower, and Tenant for life, &c. and here the husband 1s 
not 
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not Tenant for lite , but ſeiſed in the right of his wiie, and 
therefore out of the Statute ; and of this opinion is one book, 
(* But A>ices juris non ſunt jurs, & parum adifferunt qu.e re 
ancordont) * 4E.3.39.33E.3.Avowry 255. 

The contrary hath been adjudged , and fo that point [s 
now in peace. 5£.3.4-33£E.3-255.F. N.B.l 56.0, 5E3.5.2£. 4+ 
12 FN.B.156.0.3.3H.6.46.2E.4.11.19£.4.2, 

And the like in caſe of Reſceit for him in reverſion. Nut if 
the Husband loſe by default , and the husband die, the wite 
ſhall nor have a Pucd ci doferceat, for a Cui in vita is given 
to her in that caſe by a former Statute, viz W.2.c2.3. 

Theſe things are worthy of due obſervation, &c.and 7.177.c- 
tm in our boos ot another Kind ot rod c rejarcca? at tie 
Common Law upon a Giitcitin. 5.53 56.4. 

When the reverion is develted, the leTor cannot have in 
ation of waſte,becauſe the Wrir is, Thar the lefſee did waite 
ad exheredationen of the Leflor, and that inheritance mutt 
continue at the time ot the Action brought. 

And Nets, That in anation of Waſle brought by the leflor 
2g4in(t the icflee, the LeTeein reſpect ot the privity Cannot 
plead general * ries en le reverſien, Bur he mit fhew how 
and by what means the reverizon is devetted ove of him: and 
this holdeth between the le{ior and lefice ; bur if the grantee 
of the reverſion bringeth an actien of Waſte, the leſice may 
plead generally,Thar he hath nothing in the reveriion 45E.3, 
21.44£43.34,35-F.N.P.6o. 23H.8, Waſte, Br.13$.*46E.3.20 
$H.6.13.30E.5.7. ; 

And yet in {ome ſpecial caſes an ation of waſte ſha'l lies 
albeit the leffor had nothing in the reverlion at the time of 
the waite done. As if Tenant for life make a feoffment in Fee 
upon concition, and waſte is doe, and after the leſſee reenter 
tor the condition broken, in this caſe the leffor ſhall have an 
action of Waſte. And fo if a Biſhop make a leaſe for life or 
years, and the Biſhop die, the leſſee, the Sce being void, doth 
vaſte, the ſucceſſor ſhall have an ation of waſte. So if Leſſee 
for life be diſſeiſed, and waſte is Jone, the leſſee reenter, an 
action of Waſte ſhall be maintained againſt theleflee, and fo 
n like caſes. Q 4 lexe 


4.00 Of Remitter. 


Here note, that albeit the Attion be falſe and feigned, yet 
is the recovery ſo much reſpeGted in Law, as it worketh a 
diſcontinuance/But if Tenant for life ſuffer a common eco : 
or auy other recovery by covin and conſent between the Te. 
nant for life and the recoveror , this is a forfeiture of his 
eſtate, and he in the reverſion may enter,&c. 5 Aſp.3. 5E.,, 
Enter cong.42.15E.3.Age 95.41E.3.18. per Finchden, 22E.,, 
2.(:b.1.15. Sir William Pelhams caſe. 

Since our Author wrote, the Statute of 14 Fl. cap.$. hath 
been made concerning this matter : Vide l. 3.60. Lib, 1, 
fo.ts. 

And Nota, That although the diſcontinuance groweth b 
matter of Record, yet the Remitter may be brought by mar. 
ter in P41. 


SefF. 676. Autor. al. Contr. 44F.3.17. 44 Afſ-2.43AT.;. 
Vide SefF.C56. 


Se&F.G77. Fal.z56.b. 


In this caſe the eſtate is in the feme covert preſently by the 
livery before any agreement by the husband,15£.4.1.6.7H.6. 
17.1H.7.12.0.39E.3.30.57H.8.24. 

If the wife ſurvive her husband ſlie cannot claim in by tle 
purchaſe made during the coverture, but the Law adjudgeth 
her in her better right. 41E.3-18. 

Bur if both eſtates be waivable , there albeit the wife pri- 
ma facie is remitted, yet after the deceaſe of her husband,ſhe 
may elect which of the Eſtates ſhe will. As if. lands be given 
to the husband and wife, and their heirs, the husband wake 4 
feoffment in fee , * the Feoffee giveth the husband and wife, 
and the heirs of their two bodies, the husband dieth. 18 EL 
Dy.3 5 1.* the Feoffce giveth land tothe husband and wite,8cc. 

If Lands be given to a man, and the heirs females of his 
body, and he maketh a feoffment in fee , and take back an 
eſtare to him and his heirs, and dieth having iſſue a daugh- 
ter leaving his wife grofſment enſeint with a Son , and di- 


eth”- 
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th, the daughter is remitted, and albcit the Son be afterward 
om, he ſhall not develt the. Remitter. 


; SeF.678. Fol:357. 


Covin and conſent in many caſes to do 2 wrong, do choak 
2 mecr right, and the ill manner doth make a good marter 
wlawful, 18E.4.2.6, 

Covina,is a ſecret aſſent determined in the hearts of two or 
more.to. the defrauding and prejudice of another.P!.C:14 5 46. 
Wimb. 

If a Diſſeiſor, Intrudor, or Abator do endow a-woman that 
hath lawfal Title of Dower, this is good, and ſhall bind him 
that right hath, if there were no covin or conſent before the 
diſſeifin &c.4. 4 £.3.4.6. 11 H.4.60.44 4.29.1 9H.8.12.18H.$.5. 
11E.4.2.7H.7.11. 

In all caſes where a man hath a rightful and jt cauſe of 
action, yer if he'of covin and conſent do raiſe up a Tenanc 
by wrong, again!t whom he may recover, the covin doth ſuf+ . 
focats the right, ſo as the recovery though it be upon a gocd » - 
, © Title ſhall not bind,or reſtore the Demandant to his right, 41 - 

Aſp.28.25 Aſ.p.1.27 Aſſi74.15E.4.4.4.12Aſſ.p.10. 
If Tenant in-tail and his iſſue difleiſe the diſcontinnee to-- 
the uſe of the Father, and the Father dieth, and the land de- 
\ If fend to the iſſue, he isnot remitted againſt the diſcontinue, , 
iareſpe& he-was privy and party to the wrong, but in reſpet 
of all others he is remitted, and ſhall deraign the firſt War-. - 
h nnty, 11E.4.2. 15E.4423. 14 H.8.12. 33 H.6.5. 12 £4 
21,6, | 
|  AandB. Joyntenants be intituled to a real aCtion, agtinſ;. 
| the heir of the diſſeiſor ; A. cauſe the heir to be diſleiſed, 
| w4in{t "whom A. and B. recover 21d {ue execution,P. is remit- 
ted, for that hewas not party to the covin, and ſhall hold in - 
common with 4. but . is not remitted, f0.3 5 7.0. 
Nota, it is regularly true, Thar-a feme covert cannot be 4 
aſleiforeſs b y her commanument or procurement precedent, 
no; by her .alſent or agreement ſ1b{eqnent, bus by her actu- 
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al entry or proper act ſhe may be a diſſeiſoreſs : and there. 
fore fome do hold, that Littletcn mutt be intended , that the 
husband and wife were preſent when the diſſcilin was done ; 
and others do hold,that Littleton is good Law, albeit ſhe were 
abſent, for if that her procurement or agreement be to do 4 
wrong, to cauſe a Remitter unto her, in this ſpecial caſe ſhe 
ſhall fail of her end,and remitted ſhe ſhall not be;but in this 
ſpecial caſe ſhe ſhall be holden as a difleiforeſs by her covin 
and conſent, quatenrs to hinder a Remitter, F.N.B.1 79.2. 12 
E.4.9. 35 All.5. 44£.3.9.23. 1341. Temps E.1 Waſte 128. 
16A/p.7.21E.4.53.21H,7.35.3H. 4.17. 


SefF.679. 
Vide Pl.Com. Amy Townſena's Caſe,12R,2,Remit.12. 


SeF.680,681. j0.358. 


Here note five things : 1. That a remainder cxpeCtant up- 
on an eſtate for lite,yorketh no Remitter,but when it falls in 
poſſeſſion : for before his time he can have no aCtion and no 
Freehold in him, 18H.8.3. 

2. Though the woman might wave the remainder, yet be- 
cauſe ſhe is preſently by the death of the husband Tenant to 
the Precipe, it is within the rule of Remitter, and her power 
of waiver is not material, 

3+ That a Frechold in Law being caſt upon the woman by 
at of Law , without any thing done or aſſented to by her, 
doth Remit her , albeit ſhe be then ſole and of full age, 
wide 8. 447. 

4- That a Pracipe lieth againſt one that hath but a Free- 
hold in Law. 

5. That a woman ſhall be endowed where the husband hath 
the inheritance,and but a Freehold in Law, Brit.8 3.6. 


Sect.682,683,684,685.1c.359. 


Viae 12.E, 4. Compare theſe four Sections well together. ; 
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* A man abſent can neither cake Livery nor make Livery 

without Deed. Temps H.$. Feoff ments,Br.72.40E. 3.41. 10E.4- 
I-4.15E.4.18.18E.,4.12.22H.6.12, 

Verba relata hoc maxime operantur per referentiam, ut in 
es ineſſe videntur. Et le fits nient conu[ant de ceo ne agrea 4 
le feoffment,&#c. Here it appearcth, that if the Son be Conu- 
ſant,and agreeth to the feoffment, &c. This is no Remutter to 
him. Vide SeF.682. 

If 4. be ſeiſed in, Tail , and have iſſue two Sons, and by 
Deed indented between him of the one part, and the Sons of 
the other part,maketh a leaſe to the elde't for lite. the remain- 
der to the ſecond in fee, and dieth, and the clde!t Son dieth 
without iſſue , the ſecond Son is nor remitted, becauſe he a- 
greed to the remainder in the lite of the Father or it the like 

eltate had been made by parol, if in the life of the Father, 
the Tenant for lite had been impleaded,and made defaulr,and 
he in the remainder had been received, and thereby agreed to 
the remainder , after the death of the Father, and the eldeſt 
Son without iſſue, the ſecond Son ſhould not be remitted, be- 
cauſe he agreed to theremainder in the li of the Father. 


SeF. 685. 0.360.4. 


Acts of Parliament are to be ſo conſtrued, as no man that 
is innocent, or free from injury or wrong, be by a literal con- 
ſtruction puniſhed, or endamaged: and therefore in this caſe, 
albeit the Letter of the Statute is generally to give damage 
agiinſt him that is found Tenant, and the caſe that Littleton 
here putteth, D. being ſurvivor, is conſequently found Tenant 
of the Land: yet becauſe he waived the eſtate, and never a- 
greed to the Feoftment,nor took any profits, he ſhall not be 
charged with the damages. 


SeXF.686,639. Fol.3 60.5, 


Feint(ou jained)aFion,eſt tiel afFian,que coment que les parols 
de le breve ſont vopers,cncor? pur ext aincauſer home nad cauſe 


ne. * 
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we title per ls ley de recover per meſme le aFion.Et faux ain 
eft lou les parols de breve ſont faux, 


SeF.687. poſtea vide. 

* As diſcents-do remit the heir which comes in the Per, {g 
ſucceſſion doth remit the ſucceſſor , albeit he cometh in the 
poſt ; and ſo in other caſes where the- iſſue in tail of full age 
ſhall be remitted, there in the like caſe ſhall the ſucceſſor be 
remitted alſo, and all mean. charges and incumbrances. Vide 
SefF.1 50. Stat Mertor.. 

SeF,688. Fe.,361.8.: 

Si home ſuiſt faux ation, &rc. & recover envers le Tenant 
en tail per default. Littleton addeth (by default) becauſe if 
the recovery paſſed. upon an iſſue tried by verdict, he ſhall 
never fallihe in the point tried, becauſe an attaint might have 
been had againſt the Jurors; and albeit all the Jurors be dead, 
ſo.as the attaint do fail,yet the ifſue in Tail ſhall not falſihe in 
the point tried, until it be lawfully avoided, pro veritare acci- 
pitur., Asif the Tenant in tail be impleaded in a Formeaon, 
and he traverſe the gift and. it is tried againſt him,and there- 


upon the demandant recover ; In this caſe the iſſue in rail 


fhall not talfifie in the point tried, but he may falfihe the re- 


covery by any other matter: as the Tenant in tail might - 


have pleaded a collateral warranty, or.a releaſe, -as Littleton 
here putteth the caſe, or to confeſs and avoid the point tried 
and Littletons caſe holdeth .not only in a Recovery by de-. 
fault,whereof he ſpeaketh,but alſo upon a NiEil dicit, or con- 


feſſion, or demur. 12E.4.19.1:E.4.3+-11H.4.89.7H.41 7.1 4H- 


7.10,11.28Af.32.52. 34Aſ.7. 10H.6.5. 19H..3 9. Br. faux 
Recovery 55. 


Seft.589g.Fel 361. Vide Sef.686,687.: 


ZIere note, That a Remitter may be .had after a recovery 
upon A feint action by a diſfſeiſin and a diſcent, as well as by 2 
diſcent after a diſcontinuance by a Feoffment,&c. 


SF, 


J 
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SeF.690. Fo.3 62.0. 

Here it appeareth , that if a Judgment be given againſt a- 

ant in tail, upon a feint or falſe ation, and Tenant in tail 

before execution , no execntion can be ſued againſt the 
fie in-tail, 1 0H.6.6.12E.4.20.23EL.Dy.276.1.1,f.106. Shel-' 
ln; caſe;P1.Com.s 5.&* wide les Autors ſupra cited, &c. 

"But if in a common recovery Judgment be had againſt Te- 
ant in tail where he vouched and hath Judgment to reco- 
xr over in value , albeit Tenant in tail die before execution, 
xt the reeoveror ſhall execute the Judgment againſt the 
ke in tail, in reſpeR of the- intended recompence, and for- 
tat it is the common aſſurance of the Realm, and is well 

nted by our Books , and was not invented by Juſtice 
wie, in the time of E.4. (as ſome hold by tradition) but it 
my be that it was, upon former Authors and opinions of 
ſuiges diſcovered by him, afſented unto by the reſt of the 
woes. Vide $.70 9.15 E.3.Bre.324.1E.4-5.5E.4.2.12E.4,20. 
18.Dy.376.1.10.37,38. Mary Pervingtons caſe. 

If a xecovery be had againſt Tenant for life without con» 
{at or covin, though-it be without Title , and execution be 
kad, and Tenant for life dieth, the reverſion or remainder is + 
dontimied, &c. but if ſuch a Recovery be had by covin 
letyeen the Demandant and Tenant for life, then he in the 
werſion or remainder may enter for forfeiture, $0 it is if 
Tenant for life ſuffer a common recovery at this day , it is 2 
irfeiture of his eſtate. 5 Aſ'3.5 E.3.Enter cong. 42. lib. 1.15, 
6, Sir William Pelhams calc. 

Since Littleton wrote, there were two Statutes made for 
pelervation of Remainders , and reverſions expeAant upon 
y eſtate for life, the one in 32H.8.the other in 14 E/. Bur 
tH, 8. extendeth not to Recoveries , when Tenant for life 
ime in as vouchee, &c. and that Act is repealed by 14 El. 
ind full remedy provided for preſervation of the entry of 
lem in r2Ycg;fion or remainder, But the Statute of 14E1. ex- 
ending not to any recovery , unleſs it be by agreement or 
Wn. 32H. $44.3 1-14 E1.C2.8. _ 


2. If 
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2. If there be Tenant for life, the remainder in Tail,there. 
yerſion or remainder in fee, if Tenant for lite be impleaded by 
agreement , and he voucheth Tenant in Tail, and he youch 
over the dommon vouchee, this ſhall bar the reverſion or re. 
mainder in fee, although he in the reverlion or remainder gig 
never aſſent to the recovery, becauſe it was nor the intent of 
the Act to extend toſuch a recovery, in which a Tenant in 
Tail was vouchee; for he hath power by common recovery, if 
he were in poſſeſſion,to cut off all Reverlions and Remainder, 
L.3- f0.60,61. Lincoln Coll.Caſe. 

So if Tenant for life had ſurrendred to him in Remainder 
in tail, he might have barred the remainders and reverſion; 
expectant upon his eſtate. 

3. Where the Proviſo of the Att ſpeaketh of an aſſent df 
Record by him in reverſion or remainder,it is to be underſtood, 
that ſuchaſſent muſt appear upon the ſame Recovery, either 
upon a Voucher, Aid prier, Receit, or the like, for it cannot 
appear of Record,unleſs it bedone in courſe of Law, andnet 
* by any extrajudicial entry, or by Memorandum. 


SeF.691, F0.3624, 


Here it appeareth, That upon plea of Non-tenure, or of 
diſclaimer of the Tenant in a Formedon in the deſcend, 
albeit the expreſs Judgment be, that the Tenant ſhall go vitt 
out day, yet in the Judgment of Law , the demandant mi 
enter. according to the title of his Writ,and be ſeiſed in Tai, 
notwithſtanding the diſcontinuance. 5 E.4.1.36H,6.29.6E.4. 
$.4E.4.38.Braf.l.5.f.431,0%. Brit.ca.$ 4. 

And in this caſe the demandant hath not two rights, bit 
beth only one ancienter right, and is reſtored to the ſame dj 
courſe of Law,and ſoa Remitter here (in a large ſence) is th 
ken tor a recontirvation of the right, | 

Here note, that in ſucha Precipe, where the demandantit 
to recover damages, it the Tenant plead non-tenure 0! di 
claim, there the demandant may aver him to be Tenuit 
of the Land, as his Writ ſuppoſes for the benefit of his &- 
magh 
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mage,which otherwiſe be ſhould loſe, or pray judgment aud 
entry 13H.7.23-22H.6.44- : 2 

But where no damages are recovered, as 1n a Formedon in 
aſcender,&c- there he cannot aver him Tenant, bur pray his 
| t and enter, for thereby he haththe effect of his ſuit, 
& fruſtra fit per plura quod,&ftc. $E.34434-. 24.3.9. 11H.4. 
16. 7H.6.17. 

A general averment is the concluſion of every plea to the 
Writ,or in bar of replication, and other pleadings (for Counts 
or Ayowries in nature of Counts need not be averred) con- 
nining matter affirmed ought to be averred , &* hoc paratus 
if verificare, &c. Particular averments are, as when the life 
of Tenant for life, or Tenant in tail are averred, and there, 
though this word (wverificare) be not uſed, but the matter a- 
rouched and affirmed, it is upon the matter an averment,and 
1n averment containeth as well the matter,as the form there- 


of, 
SeF.692.F0.36 3a. 


Albeit in this caſe, and in the caſe before, the entry of the 
demandant is his own aCt, and the demandant hath no expreſs 
judgment to recover,yet he ſhall be remitted, cauſa qua ſupra. 
368.6.f0. 2.9. 

SeF.693. Fo.363.6. 


Here note a diverſity. If a man of full age having but a 
right of ation, taketh an eſtate to him, he is not remitted, 
But where he hath the right of entry, and taketh an eſtate,he 
by his entry is remitted, becauſe his entry is lawful ; and if the 
difſeifor infeoff the diſleiſee and others, the diſſeiſee is remit- 
ted to the whole, for his entry is lawful : otherwiſeit is if his 
entry were taken away. 294/:p.26.434ſc3. 11H. 7.20. 3H.6. 
19.40E, 3443. 

If Tenant in tail be of a Manor,whereunto an Advowſon is 
2ppendant, the Tenant in tail diſcontinue in Fee, the diſcon- 
tnuee grant away the Advowſon in Fee, and dieth, the iflue 
11 tail recontinueth the Manor by Recovery , he is there- 


by 
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by-remitted to the Advowſon; and ke: that right hath” halt, 


preſent when the Church becometh void. 8.R. 2. Qu. ing, 
199.26 H.8.4.F.N.B.36.&* 3 5.6. 

The Patron of a benefice is outlawed, and the Church he. 
came void, aneſtranger uſurpeth , and fix months paſs, the 
King doth recover in a Qx.:97p. and .remove the incumbent, 
&c. Advowlon is continued to the rightful patron: 22.40 
P-33- Theobald Grinvile ; andſo-note a diverlity ; a remitter 
cannot be properly -, unleſs there be two Titles , but a recon 
tinuance may be where there is but one. 

Ifthe diſſeiſor by Deed Indented make a Leaſe for life , or 
a gift in Tail, &c. yetthe Deed Indented ſhall not ſuffer 
the livery made according to the form and-effe&t of the In. 
denture to work any Remitter to the diſſeiſce, -but ſhall eſtop 
the diſſeiſee to claim his former-eſtate : and if the diſſeifor 
upon the feoffment, doth-reſerve any Rent or Condition, &c. 
the rent or condition is good, 13H.4.5.3H.4.17.8H.4 8. 12H, 
4.19.35 Aſ.8.17Aſ.3+43£E.3-17. Parkers Caſe, 21H.6.2. per 
Paſton. . 

SeF.695.0,364.4, 


Note a diverſity, A claim in pazts ſhall not hinder Remit- 
ter, otherwiſe itis a claim of Record, becauſe that doth work 
a concluſion. 

Sef.696. Fol.; 4.46. 


Here note a (notable) diverſity : If two Joyntenants, or 
Coparceners joyn in a real ation , where their entry is not 
lawful, and the one is ſummoned and ſevered, and the other 
purſueth and -recovereth the moity, the other Joyntenant or 
Coparceners - ſhall enter and take the profits with her , be- 
eaule their remedy was one and the. ſame. But where tvo. 
Coparceners, and they are diſſeiſed, and a diſcent is caſt, and 
they have ifſue and die, if the iſſue of the ene recover her 
moity. the other ſhall not enter with her, becauſe their reme- 
dies were ſeveral , and yet when both have recovered , they 
are Coparceners agaia.. 10H.5.10.19H.6.45.31H.6.Ent.Cens. 
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$ here in this caſe that Littleton putreth then two Joyn- 
tenants have not equal remedy, for the Infant hath a right of 
Entry, and the other a right of aQion ; and therefore the In- 
ant being remitted to moity, the other ſhall not enter and 
ake the profits with her. 

If Aand B.Joyntenants in fee be diſſeiſed by the Father of 
4 whodicth ſeiſed, his Son and heir enter, he is remitted to 
the whole, and his Companion ſhall take advantage thereof. 
(therwiſe here in the Caſe of Littleton , for that rhe Adven- 
are is given to the Infant more in reſpeCt of his perſon, than 
of his right, whereof his Companion ſhall take no advan- 
nge. Bur if the Grandfather had difſeiſed the Joyntenants, 
ind the Fand had difcended to the Father, and from him to: 
4 and then A. had died, the entry of the other ſhould be 
aken away by the firſt diſcent , and therefore he ſhowld not 
ater with the heir of 2. 

But here in the Caſe of Litt/eton, if after the diſcent the 
cher Joyntenar;t had died, and the Infant ſurvived, ſome ſay 
that he ſhould have entred into the whole, becauſe he is now 
n Judgment of Law , ſolely in by firſt feoffment , and he 
dameth not under the diſcent. /7de 3 5 Aſſ.p.ulsimo, 


WCHAP. XII... 
Of Warranty, 


SeF.697-. 


A Communi obſervantia non eft recedendum : & 'minime mu- 
tanda ſunt que certam habent interpretationem. A- 


Warranty is 3 Covenant real annexed to Lands or .Tenements- 


whereby 
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whereby 2 man and his heirs are bound to warrant the ſamg, 
and cither upon voucher, or by judgment in a Writ of Wax. 
rant.Carte, to yield other Lands and 'Tenements to the ya. 
lue of thoſe that ſhall be evicted by a former title, or elſe mg 

be uſed by way of Rebutter,z.e.to repel or bar. Bra#F.lof.z 
& l.5.f0.3%0,0c. Glanv.l.3.ca.1.2.3. 38E.3.21. 45E.3.19, 
Fil.365.4. 

Garranter en un ſenſe ſignifie a defender ſon tenant en ſq 
ſeiſin , &* en auter ſenſe ſignifie que ſi il ne defend que |, 
garranty luy ſoit tenue a eſchangee , &# ae faire ſon gree a li 
vVaillanunce. Brit. 10.197 b. 


By the Statute of Glouceſter, four things are enatted, 

1, That if a Tenant by the Curtelie alien with warranty 
and dieth,that this ſhould te no bar to tic heir in a Writ of 
Merdoanc, withyat affers in fee-limple ; wnd it Lands or Te. 
nements deſcend to the hcir from i. Father, he ſhall be 
banee having regard to the value th.:ecof. 

2.That if the heir tor want of Aſets.. &c, doth recoyer. the 
Lands of his Mother by force of this Act, and atterwards 
Aſlets diſcend.&Cc. 

2. That the iſſue of the Son ſhall recover by a Writ of 
Coſlinage, Aiel and Befaicl ; and laſtly, that the heir of the 
wife, aiter the death of the Father and Mother , ſhall not bs 
barred of his action to demand the heritage of his Mother by 
Writ of Entry, which his Father aliened in time of his Mo- 
ther, whereot no Fine was levied in the Kings Court, F, 
265.0. 

Concerning the firſt , there be two points in Law to 00- 
ſerved, 

1. Albeit the Statute in this Article name a Writ of Mot- 
anm.and after Writs of Cofinage, &c. yet a writ of Right, 1 
Formedon, a writ of Entry ad Com.legem, and all other lik 
actions are within the purview of this Statute. 

*2. Where it is ſaid in the ſaid Ac (if the Tenant by tle 
Curtehie alicn)yet his releaſe with warranty to a diſſeiſor, &c. 


is within the purview of the Statute , for that it is in equi 
mul- 


fs 
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niſchief. 11 E.2-gar.83.4 E.3.gar.63 Pl. Cam.tno.*27 E.z+ 
(10.145.4247-5. and 4M.Dy.148.4. 

If Tenant by the Curtelie be of a Seigniory, and the Te- 

eſcheat unto him , and after he alien with warranty , 

his ſhall not bind the iſſue, unleſs aſſets deſcend, for it is in 


qual miſchief, 22 Aſl.9.& 37. temps.1.0.g4r.86. 

Note a diverſity between a warranty on the part of the 
Mother and an eſtoppel ; for an eſtoppel, &c. ſhall not bind 
te heir, when he claimeth from the Father : As if Lands 
x given to the husband and wife , and to the heirs ot the 
band, the husband make a gift in Tail and dieth , the 
vite recover ina Cu in vi#4 againſt the donee,ſuppoling that 
ke had fee-ſimple , and make a feoftement and dieth , the 
tonee dyeth without iſſue, the iſſue of the husband and wite 
ming a Formedon in the Reverter againſt the Feofice, and 
wivithitanding he was heir to the Eſtoppel, and the Mo- 
ther was Eitopped, yet for that he claimed the Land as her 
o his father, he was not Eitopped. 18 E.3.9. 

If a feme heir of a difſſeilor inteofte me with warranty , 
and marrieth with the diſſciſee , if after the diſleilce bring 4 
Frecipe againlt me, I ſhall rebut him in reſpect of the war- 
ranty of his wie, and yet he demandeth the Land in ano- 
ther right ; and ſoit the husbang 91:4 wite demand the right 
of the wife, a warranty of the Collateral Anceltor of the 
buszand ſhall barre 21 R.2. judgment. 27 1 


By the Statute of 11 P.7.c.20. where t::c woman hath any 
ctate for life of the inheritance. or purhate or her husband, 
given to her by any of the Ance fors ot the huband, or by 
ayother perſon ſeiſed to the uſe 0 her hosband, or of any 
df his Anceſtors, there her alienation. rciviſe, or contirmae 
ton with warranty, ſhall not bind the heir. /. 1 #*. 176. {. 3, 


JO, FI. 59. 60. 61,62. Dy. 146. 362 D. EC) St, 55 Pi. Come 
56, 

[ will only adde two caſes, the one was, A man feiſed af 
Lands in fee, levyed a fine to the uſe of himſelt for liſe,and 
iter to the uſe of his wife, and of the heirs males of her 
body by him begotten for her joynture, and had iflue male , 
and 
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and after he and his wife, levied fine, and ſuffered z Con. | 
mon recovery, the husband and wife die , and the iſſue |® 
male enter by force of the ſaid Sratute of 11 H. 7. and it wa 
holden by the Juſtices vf Af. that the entry, &c. was lawful, 
and yet this caſe is-out of the letter of the Statute , for ſhe 
neither levied the Fine, &c. Being ſole, or with any other 
after taken husband, but is by her ſelfwith her husband tha: F 
made the joynture. Sed qui heret in littera heret in Corticy, 
& this caſe being in the {ame miſchief, is therefore within the 
remedy of the Statute, by the entendment of the makers of 
the ſame, to avoid the diſheriſon of heirs , who were proyj. 
ded by the faid joynture , and eſpecially by the husband 
himfelt, that made the joynture. M. 13. Jac. inter Harley, 
and Weſt in ejeF. fir.in Com.B.Linc. 

The other was:, A manis ſeiſed of Lands in the right of 
Its wife, and they two levy a Fine,and the Conuſce grant, and 
rencerthe' Land to the husband and wife in eſpccial tail, 
the remainder to theright heirs of the wife , they haveil. 
ſure, the hysband dies, the wife taketh another husband; 
and they two levy a Fine in Fee, and the iſſue enter , this is 
directly-within the Letter of the Statute , and yet is out df 
the meaning, becauſe the State of the Land moved from the 
wiſe , ſo as it was the purchaſe of the Husband in Letter, 
and not in meaning.P.17 EL. in Com. B Lattens Cale. 

But where the woman is Tenant for life, by the gift « 
conveyance of ar y-other, her alienation with warranty ſhall 
bind the heir at this day. So if a man be Tenant for lik 
Cotherwiſe than as Tenant per Courtefie) and alien in feevith 
warranty and dieth, this ſhall at this day bind the heir, tht 
hath the reverſion or remainder by the Common Law , nd 
holpen by any Statute. Butall this is tobe underſtood , un- 
leſs the heir that hath the reverſion - or remainder, doth 4 
void the eſtate ſo aliened in the life of the Anceſtor , for 
then the eſtate being avoided ; the warranty being annexed 
untothe eſtate is voided alſo, Se#. 725. 

As to the ſecond clauſe of the Statute of. Glowceſtor, there 
aretyo points of Law to be obſerved. __ 

1. 1M 
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1. That by the expreſs purview of the Statute, if Aſſets 
A » after deſcend from the Father, then the Tenant ſhall have 
" rovery or reſtitution of the lands of the Mother, But in 
ny ; formedon, if at the time of the warranty pleaded, no Aſ- 
{ts be deſcended whereby the Demandant recovereth , . if af- 
es fir the Aſſets deſcend, there the Tenant ſhall have a Sc. fac. 
2 ir the Aſſets , and not for the land intailed ; becauſe that if 
- Rathis caſe the 'Tenant ſhould be reſtored to the land intail- 
' Ba, then if the iſue in Tail alienated the Aﬀets , his iſſue 
ould recover in a Formedon , P1.Com. 1 10.4.1.8.fe5 3.Sims 


(aſe. 

2, Note, That after Aſſets deſcended, the recovery ſhall 
le by writ of Judgment (viz . by Sc. fac.) which ſhall if- 
out of the Roll of the Juſtices , &c. ( to reſummonhim 
tat ought to warrant , &c.) Alſo if the Tenant will have be- 
fit of the Statute , he muſt plead the Warranty , and ac- 
kowledge the Title of the Demandant, and pray that the 
rantage of the Statute may be ſaved untohim ; and then 
after Aſſets deſcend , the Tenant upon this Record ſhall 
ae a ſc. fac, and if Aſſets deſcend but for part, he ſhall have 
ſc. fac. for ſo much, /.8.fo. 1 3 4, Mary Shipleys Caſe. 

But if the Tenapt plead the Warranty , and Aſſets deſcen- 
&d, &c. and the Demandant taketh iſſue that Aſſets not , 
Kc hich iſſue is found for the Demandant , whereupon he 
reovereth , the Tenant albeit Aſſets do after deſcend , ſhall 
wer have a ſcire fac. upon the ſaid Judgment , for that by 
in =_ plea he hath loſt the benefit of the ſaid Statute fe. 
166.7, 

Touching the third , ſufficient hath been ſpoken before, 

for the laſt; Nota, That if the husband be ſcized of lands 
inght of his wife, and maketh 2 Feoffment in fee with 
Warranty , the wife dieth , and rhe husband dieth, this War- 
ty ſhall not bind the heir of the wife without Aſſets , al- 
it the husband be not Tenant ly the Courtefie, 8 E.2.gar. 

LI8E.3.51, 

A Warranty may not only be annexed to freeholds , or 
Keritance corporeal , which paſs by Livery, as houſes and 

«nds, 
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lands, but alſo to Freeholdsor Inheritances incorporeal, wiz: 


lie in grant,as Advowſons, and to Rents, Commons, Eſtoye 


&c. which iſſue out of Lands or Tenements, and not only , 


Inheritances in eſe , but alſo to Rents, Commons, &c, ney 


created. As if a man (ſome ſay) may grant a Rent,&c, 


\| 


of Land for life in tail or in fee with Warranty, 


although there can be no Title precedent ro the Rent , y 


there may be a Title precedent to the Land, out of which 
iſſueth before the grant of the Rent , which Rent nay | 
avoided by the recovery of the land, in which caſe the gry 
tee may belp himſelf by a Warrantia Carte, upon the de 
cial matter, and fo a Warranty in Law may extend t 
Rent,&c. newly created ; and therefore if a Rent newly a 
ated be granted in exchange for an acre of land ; this & 
change is good, and every exchange implieth 2 Warranty 
Law : and ſoa Rent newly created may be granted for oye 
of partition. 2H.4.! 3.3oH.8.Dyer 4.2. Temps E.1.Admeaſy 
ment 16.32E.1 Vowh.294.39E.1.Exch.16. 9E.4.15.15E, 
29A}.13+ 

A man ſeifed of a rent-ſeck iſſuing out of the Manordf! 
taketh a wite;the husband releaſeth to the Terre-tenant , 
warranteth Tenementa pradifta, and dieth, the wite bring 
2 Writ of Dower of the rent, the Terre-tenant ſhall your 
for that albeit the releaſe enured by way of Extinguiſhme 
yet the Warranty extended to it, and by Warranty of t 
land, all rents &c. iſſuing out of the land that are ſuſpend 
or diſcharged at the time of the Warranty created, aremt 
ranted alſo. Vide Sefi.741.45E.3.Youch.72., gE.3.78. 18E 
S5+430E.3.30.2*H.7.9.3H,7.4.7H. 7.17.10E.4.9..21E, gl 
1411.3.6.30H.8.Dyer 42. 


SeF.698. Fo.366.h. 

A Warranty that commenceth by dieifin 15 fo called, 

auſe regularly the Conveyance wheremito the Warrant 

annexcd doth work a difleilin. The Examples that Little 
pitteth of this kind of Warranty .havz tour qualirics : 

3 AS 24 X 7 Lt. tho 

1. That the difleiin is done Li2meciatcly to thc bw 8D 


Vid 
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to be bound , /. 5. fo. 79. Fitzh, c. and yet if one brother 
make a gift in tail to another , and the Uncle difſeiſe the 
Ponce , 2nd infeoff another with Warranty , the Uncle di- 
th, and the Warranty deſcend upon the Donee , and then 
the Donee dieth without iſſue, albeit the Qiſeifin was done to 
the Donee , and not to the Donor, yet the Warranty ſhall 


& not bind him, 31 E.3. garr.28. The Father, the Son, and 


4 third perſon are Joyntenants in fee , the Father maketh a 
feoffment in fee of the whole with warranty, and dieth, the 
$"n dieth, the third perſon ſhall not * avoid the feoffment 


ell * only for his own part, but alſo for the part of the Son, and 


heſhall take advantage that the warranty commenced by dif- 


J ſain, though the diſſeifin was done to another, fol.3 67.4. 


2, That the Warranty and diſſeifin are ſi-ul, and ſemel ; 


ind yet if a man- commit a diſleifin of intent to make the 


koffment in fee with Warranty, albeit he make the feoffment 
many years after the diſleiſin, yet the Law ſhall adjudge up- 
on the whole matter, and by the intent couple the Diſſeifin 
ud the Warranty together, 19H. 8.12./.5.fe-79.%. 

3. That the Warranty, &c. (if it ſhould bind) ſhould bind 
82 collateral Warranty , and therefore coramencing by dif- 
fin ſhall not bind at all. A leſſee for years may make a 
koffment, and a fee-fimple ſhall paſs, fo as albeit as to the 
leſſor it worketh by diſſciſin , yet between the partics the 
Warranty annexed to ſuch eſtate ſtandeth good upon which 
the feoffee may vouch the feuffor or his heirs, as by force of 
{lineal Warranty. Note, there is a feoftment de jure,and a 


YN * feoffment de fafo. 


If the Lord be Gardcin of the Land , or if the Tenant 
make a leaſe to the Lord for years, or if the Lord be Tenant 
by Statute Merchant or Stzple, or by Elegit of the Tenancy, 
ad make a feoffment in fee , he hereby doth extinguiſh his 


&ign'ory, although having regard to the leſſor it is a diſſci- 


ln. Vide SefZ.6 11.Brit.co, D:/ſeifin, 50E.3.12.6.8H.7.5. 19E.2. 
ff.200. 3E.4.17. 12E.4.12. 10E.4.18. F.N.B.201.1l.3.f.79. 
Ermcye caſe. * Tembs SP Connterpten de Wouch.1 26. FOE. J, 


” wil 
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The 4 quality is a difleifin, bur that it is put for an exaq, 
ple. For if the Tenant dieth, and an Anceſtor of the Lord. 
ter before the entry of the Lord, and make a feoffment in 
with Warranty, anddieth, this Warranty ſhall not bind th; 
Lord, becauſe it commenceth by wrong, being in nature of 4 
Abatement, & fic de ſimilibus. 


SeF. 700. Fe.367.6. 


If the purchaſe were to the Father and the Son, and the 
heirs of the Son, and the Father maketh a feoffment in fe 
with Warranty , if the Son enter in the life of the Fathe, 
and the feoffee re-enter, the Father dieth, the Son ſhall hay: 
an Aſſize of the whole. 13 Af.8.1 3E.3.Gar.24.25.37+ 22H6, 
$1.5H.7.6. 

But if - the Son had not entred in the life of the Fathe, 
then for the Fathers moity, it had been a bar to the Son, fir 
that therein he had an eſtate for life, and therefore the Wa. 
ranty as to that moity had been collateral to the Son, and by 
diſſeifin for the Sons moity, and ſo a Warranty defeated u 
part,and ſtand good in part. 

If a man of full age, and an Infant make a feoffment 
fee with Warranty, it is good for the whole againſt the nu 
of full age, and void againſt the Infant, For albeit the feof 
ment of an Intant paſſing by livery of ſeifin be voidable, ye 
his Warranty which taketh effect only by Deed, is meer 
void. Temps E.1. Voucher 207.39E4 3.26. Jchn London; Cak 
14H.s. 

SeF.701. Fol.368. a. b. 


Duo non peſſunt in ſolids rem wnam poſſidere. 159 H.C.23. 
per Newton. 

If a man hath iſſue two Daughters, Ba!tard eigne and Mu 
lier puiſne, and die ſciſed, and they both enter generally, the 
ſole poſſeſſion ſaall no: Le adjudged only in the Mulier , I 
cauſe they both claim by oaz 2nd the ſame Title, 1 7543.59 


114/.p.23. 
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Barretor. is 4 common mover, and exciter, or maintainer 
of ſuits, quarrels , or parts, cither in Courts, or el{ewhere in 
he Countrey, 1.8. f.36.b. Ca/e de Barretry.fo.368.6. 

Extortion in his proper ſenſe is a great miſpriſion by wreſt- 
ing, or unlawfully takeing by any Officer, by colour of his Ot- 
ice, any money or thing valuable, of, or from any man, qd, 
wn eſt debitum, vel quod eft uitra debit', wel ante tempus quod 
et debitum , Pl.Com. 64.1.10.1 0.1.Beaufages Caſe,W.1.c.26. 
(9 W.1.C.10442 E.3.5-27.Af.14.PL.Com,58. 
tell Robbery is apparent, and hath the face of a Crime : but 
fe Extortion puts on the viſure of yertue, for expedition of Ju- 
ber ſlice, &c and it is ever accompanied with that grievous fin of 
ar} Pejury, Pl, Com.Dive and Mannings Caſe, But largely , 
16 Extortion is taken for any Oppreſſion by extort power, or by 

colour or pretence of Right ; and ſo Littleton taketh it ia this 
her, Þ place, 7 E.4.21., 
forlſl Manutenentia, ſignifies a taking in hand bearing up,or up- 
Va holding of quarrels and fides,to the diſturbance or hinderance 
I oy of Common Righr,1E.3..14.20E.3.C.4,5. 
dal By the Statute of 1 R.2.c.9. it is enatted, That feoftments 
made for maintenance , ſhall be holden for none , and ot 
no value,ſo as L:ittleton putteth his caſe at the Common Law; 
for he ſeemeth to allow the feoffment, where he ſaith ref 
fuffment fuit le cauſe Ec. 

But fome have ſaid , That the feoftment js not void be- 
tween the feoffor and the teofice , but to him thur right 
kath, 

Now fince Littleton wrote , there is a notable Statute 3 2 
18.5.9. made in {uppreſſion of the cauies of unlawtul main- 
tenance, the effe&t of which Statute is : 

35} 1.That no perſon ſhall bargain, buy,{!},or ovtzin 2nypre- 
tnced Rights or Titles. 

M-j 2.0r take, promiſe grant, or Covenant to have any Right 

the F or Title of any perſon, in, or to any Lands, &c. bur if ſuch 

-F perſon which ſhall Co bargzin, &c. their Anceftors , or they 

59-J 'y whom he or they claim the fame, have Lren in poſſeiTon 
a the Ame, or of the reyerfion, or rzm.i i4.r thereo;, or 

HT, R taken 
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taken the * rents or profits thereof by the ſpace of one viiole 
year, &c, upon p.in to forteit the whole value of the lancs 
&c. and the buyer or taker &c. knowing the ſame, to fortei 
alſo the value. * Thoſe words arc but explanatory, and pur 
tor example &c. : 

| 3. Provided that it ſhall be lawful for any perſon being in 
lawful polleſſion,-S&c. to obtain or get the pretenced Right or 
Title &c. 

Nozz2, That Title or Right may te pretenced twomanner 
of ways : 

1. When it is mcerly in pretence or ſuppoſition, and no- 
ih.ng in verity, 

2+ When it is a good Right or Title in verity, and made 
prerenced by the act of the party, and both theſe are within 
the ſaid Statute : For example, 

Ir A. te lawful owner of land and is in poſſeſſion, B. that 
hath no right thercunto grant to A. or contracteth tor the 
Jand with another , the grantor and the grantee (albeit the 
cant be meerly void) are within the danger of the Statute, 
zor B. hath no right at all but only in prerence. 

If A.be diſleiſed in this caſe, A.hath a good lawful right, 
vet it A. being out of poſlcii:on, grant to, or cont1 acteth tor 
the land with another , he hath made now his good right 
of Entry pretencec. within the Statute , and both the gran- 
tr and the gran'ce within the danger thereof, A jort:er! ot 
4 rizht of Action, qrod 2:ta, Pl, Com.-80, Ofc. Partriages 
Cale, 

I: s fther to be known , That a Right or Title may bt 
con:dered t!:ree manner of ways : 

1. As it is naked and v/thout poſſeſſion. 

2. When the abfolite Right cometh by releaſe or other- 
vr fe tos wongilul policiion, and no third perton hath cither 
erenrictotts, or pres pa elf.cms. 


2. When le hath « 9096 right and a wrongful poſlei}.on. 


As to the firſt foinewhat hath been ſaid. As to the ſecond, 
making ihe former examvle, If A. be diflcifed , and the cit- 


. 


[fc roeate uno him, he may preſently tel, grant or con- 
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rt for the land, and need not tarry a year; for it is a rule 
upon this Statute, that whoſoever hath the abſolute ownerſhip* 
of any Land, Tenements or Hereditaments (as in this caſe 
the diſſeiſor bath) there ſuch owner may at his pleaſurt bar- 

in grant,or contract for the land ; for no perſon can there- 
by be prejudiced or grieved,6 E.6.Br.Majntenance 38. 

And ſo if a man Morgage his'Land, and atter redeem the 
fame, or if a man recover land upon a former title, or be re- 
mitted to an ancient right, he may at any time bargain, &c. 

As to the third, if in the caſe atoreſzid the difſeiſor dieth 
ſciſed, and A. the diſleiſee enter, and diſiciſe the heir of the 
diſſeifor, albeit he hath an ancient right, yet ſeeing the poſ- 
ſeltion is unlawful, if he bargain or contract for the land 
before he hath been in poſſeſſhon, by the ſpaceof a year, he is 
vithin the danger of the Statute ; becauſe rhe heir of the 
dieifor hath right to the poſſcſhon ; and he is thereby grie- 
ved, &* ſic de ſimilibus, 

A Leaſe for years is within the Statute, for the Statute faith 
not (the right, but any right) and the ofendor ſhall forteir 
the whole value of the Land. 23 Ez. Dyer 374. Pt. Com. 
Fo. 8 Ts | 

But yet if 4 man make a Leaſc tor years to another,to rhe 
intent to try the Title inan Ejec?. fir, that is out of the Sta- 
tute, becaule it is a kind of courſe of Law, but if it be mace 
ta great man , or any other to ſway or countenance the 
cauſe,that is in this Statute. M.30 © ;31EL.28.11. inter Inch 
and Crcham in C.P.Fo.z369.b. 

A Cuitomary rignt, or a pretence thereof to lands ho'den 
vy Copy is within this Statute, [.4.f0.26. Copineld cate, 

If there be Tenant for life, the remainder in fre by lawtul 
and juſt title, he in the remainder may obtain and get the 
pretenced 13ght or titl: of any ſtranger, not only tor that 
're particular eſtate, and the remainder are all one, bur tor 
” x 
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ad cannct b2 to the prejudice of any,34 6.8.5.2. 
And where the Statutc faith {being in lawful poſe. on, 
by taking tlic vearly rent, &c.) thoi. words are bot 502224» 
R 2 
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tory, 2nd but for example : ſor howſocver he be lawfilly 
ſeiſed in poſic{ſ;on, reverſicn , or remainder, it ſufficeth, 
though he never took prof:t. Put the matter obſervable 


upon this proviſo, is, that if a deſicifor make 2 Leaſe for lives 
or years, the remainder for life, i; rail, or m tee, he in re. 
mainder cannot take a promiſe, or Covenant, thit when the 


diſſeiſee hath entred vpon the Land, or recovered the ame, 
that then he ſhould convey the Land to aty 0! them 1 re. 
mainder thereby to avoid the particular eſtate , or the in. 
tereſt or eſtate of any other; for the words ofthe proviſo be 
(buy, obtain, get or have by any reaſonable way or mean) 
and that is not by promiſe or Covenant, to convey the Land, 
after entry, or recovery, for that is neither lawful , being a- 
againſt the expreſſe purview of the body of the at, and not 
reaſonable, becauſe is it to the prejudice of a third perſon. 

Rut the reaſonable way or means intended by the ſtatute, 
is by rcleaſe or confirmation, or ſuch Conveyances as amount 
to as much, 

SeF.703. Þe.3 70.4. 


A Warranty lineal is a Covenant real annexed to the 
Land' by him which either was owner, or might have inhe- 
rited the Land , and from whom his heir lineal or collate. 
ral might by pollibility have claimed the Land as heir from 
him that made the warranty. 

In a Jur.utr. brought by a Parſon of a Church the Col. 
Literal Warranty ot his Anceſtor is no barre, for that he de- 
mands the Land in the right of his Church,in is politick ca- 
pacity ; and the Warranty deſcendeth on him in his natural 
Capacity. 2.711.6.garr.q4e. 

.But ſome have holden that if a Parſon bring an Aſl. that 2 
Collateral warranty of his Anceſtor ſhall bind him, for that 
the Aff. is brought of his poſſeſſion and ſeifin, and he ſhall 
recover the meane profits to his own uiz 34E.3.garr.71. 

Eur ſeeing he is ſeifedof the freehold, whereof the Al 
is brought in jure Eccleſie. which is in another right then the 


warranty; it ſeemeth that it Chould not be any barre in te 
All. 
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Ac, The like Law is of a Biſhop, Archdeacon,Dean,Mafter of 
an Hoſpital, and the like,-of their ſole poſſeſſions, and of the 
Prebend, Vicar,&c. 

King H.3. gave 2 Manor to Edmond Earl of Cornwa!, and 
to the heirs of his body, ſaving the poſſibility of Reveter, 
and died. The Farl betore the Statute of W.2-c.1. 42 donis 
Cond, by Deed gave the ſaid Manor to another in fee with 
Warranty , in exchange for angther Manor; and iter the 
ſaid Starute 4Amno 28 E. 1. dicth without ilſue, leaving Aﬀſers 
in fee-{imple which is Warranty, and Aſſets deſcended upon 
King E.1.as Comin German, &c. And it was adjudged, that 
the King as heir to the ſaid Earl Enmend , was by the faid 
Warranty and Aſſets barred of the poſhibilty of Reverter, 
which he had expectant upon the {aid gift , albeir the War- 
ranty ard Aﬀets deſcended upon the natural body of King 
E.1. as heir to a Subject, and E.1, claimed the ſaid Manor as 
in his Reverter !# jure Corong , in the capacity of his Body 
Palitick, in which right he was ſciſed before the gitt,45 4/.6. 
GE.3.56.PI.Com.234. 553,554. Vide 27H.6.garr.qo. 34E. 
3.garr.7 1. 

In this caſe how by the death of the ſaid Earl Edmond 
vithout iſſue, the Kings Title by Reverter, and the Warranty 
and Aſſets came togethes, and that the Warranty was collate- 
ral; yet the King ſhall not be barred without Aſſets, as a 
Subject ſhall be, and many other things are to be obſerved in 
this caſe, which the learned Reader will obſerve. Vide Seci.7 11, 
712, 

Sef.704,705 f1l.391.4. 


Littleton doth 2gree with the Authority of our Pooks, 
46E.3.6. 5E.3.14. 19H.3. 12. ſo as the diverſtties do ſtand 
thus: 1. Where the diſſeilfin and feottment are uno tempere, 
and where at ſeveral times. 2. Where the diſſeifin is with 
intent to alien with Warranty , and where the difcitin is 
made without ſuch intent, and the alienation with Warranty 
aterwards made. 
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SefF.706. pid, 


Upon every Conveyance of lands,&c. as upon Fines, Feoff. 
meats,Gifts, &c. Releaſes and Conhirmations made to the Te. 
nant of the land, a Warranty may be made , albeit he that 
makes the Releaſe or Confirmation hath no right to the 
land,&c. Pur ſome do hold, that by Releaſes or Confirmati. 
ons, Where there ts no eſtate created , or tran{mutation of 
poſſeſſion, a warranty cannot be made to the Aſſignee; 148, 
3.Youcher 108.16E.3.bid.87. 18E.3.6, 12H. 7.1 Jide 8.733, 
738,745» 

SeF.707. Fol.z 71. 

The opinion of L:rtleton in this caſe is holden for Lay 

againſt the opinions in 35E.3.Garz.73.11H. 4-33. 


SeF.708. Fo.3 72.8, 

Hereby it appearcth, that a Warranty that is collateral in 
reſpett of ſome perſons, may afterwards become lineal in re- 
fpeCt of others, $ R. 2. Garr. 101. Whereupon it followeth, 
That a collateral Warranty doth not give a right, but bind- 
eth only a right ſo long as the ſame continueth : bur it the 
collateral Warranty be determined, removed or detcated, the 
right is revived, 43 A/c. 44.24H.g.tit.Tail,Pr.7H.5.6. tit. All, 
350.34F.3.Drois 29.19H.6.59.21H.7.40. 5H.7.29.3H.7. 9.0, 
And yer in an Aſſize the Plaintiff hath made his Title by a 
collateral warranty, 16.4/p.16.274/.74-294/.50. 434] 4. 
I4H.4.13.191H.6.66, 

Barre, fignifieth legally a deſtruction for ever , or taking 
away for a time of the action of him that right hath. 

Nota, That in ſome caſes an cftate tail may be barred ty 
ſome A®s of Parliament made ſince Littletey; wrote ; and in 
ſome caſcs an eltate tail cannot be barred , which migit 


when Liti/cto wrote have been barred : For Example: it 


Tenant in tail levy a Fine with Proclamation according to 
the Statute, this 1s a bar to the eſtate tail , but not to hum 
in revcrlion or remainder, if he makerth his claim, or pw iue 
his 
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tie ation within five years after the eſtate tail ſpent, 4 H.7, 
024. 33H.8.c.36. ; 

If a gift be madeto the eldeſt Son, and to the heirs of his 
body, the remainder to the Father , and to the heirs of his 
body, the Father dieth , the eldeſt Son levieth 2 Fine with 
Procluamation, and dieth without iſſue , this barreth the {&- 
coad Son ; for the remainder deſcended to the eldeit, D4!/(rrs 
aſe,2E1. 7ELlIb. 3.9 4. 

If Tenant in tail be difſeiſed , or have a right of ation, 
and the Tenant of the Jand levy a Fine with Proclamation, 
and five years paſs the right of the eſtate tail is barred, 

It Tenant in tail in pollefſ;on or that hath a right of entry, 
be attainted of High Treaſon, the eſtate tail is barred , and 
the land is forfeited to the King ; and none of theſe were bars 
when Littleton wrote. A lineal Warranty and Aſſets was a bar 
to the eſtate tail when Littleton wrote, 26H.8.c.13. 33H.$. 
,20.5E.6.c.11.St,pl.Cor.18, 

A Common Recovery with a voucher over,and a Judgment 
to rccover in valve, was 2 bar of the eſtate tail when Litrtle- 
ton wrote, 12E.4.19. Taltarums Caſe. 

And of Common Recoverics there be two ſorts, v/z. one” 
with a ſingle Voucher , and another with a double Voucher, 
and that 13 more common and more fate ; there may be more 
Vouchers over, F:d.SefF.6 9o.&* wide I. .f.5.Cnppleaicis caſe, 
& fe.93,97,106 wide poſt. **® 

If the King had made a gift in tail , and the Donee had 
ſufcred a Common Recovery, this ſhould have barrcd rhe ce 
ſtate tailin L:ittletons time , but not the reverſion or remain. 
der in the King. And fo if ſuch a donee had levied a Fine 
with Proclamatioa after the Statute of 4H 7. this had barred 
the eſtate tail, although the revcriioa was in- the King,383H.2, 
Tail, Br.41.PI.Com.fo.y 5 5.29H-8.Dycr 52, **Com.Recoveries, 
&c. Vide l.1.f.62.Capels caſe. 2.. f.15.52,74,7 7. 1.6 f.41.32. 
[10,f-27. Mary Portingtons calc 

But ſince Littleton wrote, a Common Recovery had againſt 
Tenant in tail of the Kings gitt, &c. 1s no bar, &c. by the 
Statute of 34H.9$.c.20,. 

R 4 Ard 
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And whete the words of the Statute be ( Whereof the re. 
yer{ion or remainder at the time of ſuch recovery had, ſhall 
be in the King! theſe ten things are to be obſerved upon the 
conſtruction of that Act, 

1. That the eſtate Tail mult be created by a King, and not 
by any Subject. 

2. TheKing muſt have the reverſion at the time of the 
Recovei y. 

3. The reverhon or remainder cannot be barred, but where 
the eſtate Til in poſſeſſion is barred, 4. 8. f. 77. 7 8. Seigniew 
Srafforde caſe. 

4. If a Suljet make a gift in Tail, the remainder to the 
King in fee, the eſtate Tail may be barred by a Common Re. 
covery, cau/a pater.l.2.f. 52. Cholmleys caſe. 

5. So it isif the King had the remainder by diſcent. 

6. The word (Rewverſion) in the body of the At hath re. 
ference to theſe words (given or granted) and (Remainder\ 
hath reference to. theſe words (otherwiſe previded.) As if the 
King in conſideration of mony , or of Aſſurance of Lang, 
or for other conſiderations , by way of proviſien, procure a 
Subjet by Deed indented and inrolled, to make a gift in 
Tail to one of his Servants and SubjeQs, for recompence of 
ſervice or other conſiceration , tl:e remainder to the King in 
fee, and all this appear of Record ; this is a good proviſion 
within the Statute; and the Tenant in Tail cannot by a Com- 
mon Recovery barre the eſtate Tail. So it is if the remain- 
der be limited to the King in Tail; but if ir be limited tor 
years , or tor lite, it is otherwiſe- Lb, 2. fol, 16. Wiſemani 

caſe. 

7. Where a Common Recovery cannot barre the eſtate 
Tail by torce of the faid Statute, there a Fine levied in Fee, 
in Tail, for lives, for ye4rs, with proclamation according to 
the Statute, ſhall not barre the eſtate Tail, or in the iflue in 
Tail, where the reverſion or remainder is in the King, by rea- 
fon of theſe words in the ſaid at {( The ſaid Recovery , or 

any other thing or things herea fter to be had, done or fut- 
fered by, or againlt any ſuch Tenant in Tail, to the contrary 
not- 
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notwithitanding) which words include a Fine levied by ſuch a 
donec.and reitraineth the fame, P.z 1 Eliz.Ror. 1645. Notley; 
caſe, CB. 

$8. But where a Common Recovery ſhall bar the eſtate 
Tail, ro: withſtanding thet Statute,there a Fine with Proclama. 
tion ſhall bar the ſame allo. 

9. Where the ſaid latter words of the Stawite be (Had, 
done, or ſuffered, by, or againlt any ſuch Tenant in Tail) the 
ſenſe and conitruttion is, where Tenant in Tail is party or 
privy to the Act be it by doing or ſuffering that which ſhould 
work the bar,and not by meer permiſhon,he being a ſtranger 
to the Act. 

10. Albeit the Preamble of the Statnte- extends only to 
gifts-inTail made by the Kings of Eng/and before the At 
(viz. hath given and granted , &c.) and the body of the Att 
referreth to the preamble (wiz. that no ſuch fained Recove- 
ry hereafter. to be had againſt ſuch Tenant in Tail.) fo as this 
word (ſuch) may ſeem tocouple the body and the Preamble 
together ; yet in this caſe (ſuch) ſhall be taken for ſuch in 
equal miſchief , or in like caſe ; and by divers parts of the 
Atit appeareth , That the makers of the A& intended to 
extend it to future gifts , and ſo. is the Law taken at this 
day. 

7" RE in a Writ of Right agiint Tenant in Tail 
vithout a Voucher, is no barr ot any gitt in Tail. 

If Tenant in Tail, the remainder over in fee.ce/?, and rhe 
Lord recover ina Ceſ/av.t,this ſhall not barrethe eſtate Tail, 
forthe ifſue ſha!l recover in a Formedon : neither were ei- 
ther of theſe barrs when L1777/cten wrote, 3.E.3. Judzmens 
252.3 H.6.55.10 11.6.5.14-14 E.4.5.2.15 E.4.8.F.N.B.134. 
b.P/.Com.2.37.28 £.3.95.F.N.2.28.1. 


SeF., 702.Fil, 373.6. 
Nemo prefumitur altenam peſteritatem ſue pretuliſſe 
Ita man thatis innocent be accuſed of Felony, and it be 
found that he fled for the Felony, he ſhall torteit all-his gooes 
ad chattels , debts and dutics, 3 F. Corone Sranf, 
R og. - Pat 
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But yet the general Rule is, Quod ftobitur preſumptis 
aonec probetur in contrarinm, Bract.l.1.c.9. 

It nath teen attempted in Parliament,that a Statute might 
be made, That no man ſhould be barred by a Warranty col. 
lateral, but where Aſſets deſcended from the ſame Anceſtor, 
but it never toek effect , for thit it ſhould weaken common 
Aſſurances, Ret.Parl.5oF.3 1.um.7 7, 


SefF.710,711,712. 

If husband and wife Tenants in eſpecial tail have iſſue 4 
daughter, and the wife die, the husband by a ſecond wife hath 
iſſue another daughter , and diſcontinueth in fee and dicth, 
a collateral Anceitor of the daughters releaſeth to the dif. 
continuce with Warranty, and dieth, the Warranty deſcend- 
eth upon. both daughters, yer the iſlue in tail (hall be barred 
ot the whole, for in judgment of Law the entire Warranty 
deſcendeth upon both of them, 5E.2. Garr.78.1.8.j0.41. Sini 
Caſc. 

Here note, That whea one Coparcener doth generally 

nter into the whole, this doth not develt the eſtate which de- 
ſcended by: Law to the other, unleſs ſhe that enter, claimeth 
the whole , and taketh the profits of the whole. Vide Se, 
390. 

Otherwiſe it is after the parceners be actually ſeiſed , the 
taking of the whole profits , or any claim made by the ons, 
cannot put the orher out of poſſeſſion without an actual put 
ting out of diſſeiin. And in this caſe of Littleton, when one 
Coparcener entreth into the whole, and maketh a Feoffment 
of the whole, this deveiteth the Freehold in Law out of ti 
other Coparcener. 

Item, when the ove ſiſter enters into the whole, the po 
{cTon being void, and mzketh a feoffment in fee , this ail 
Cabſequent doth ſo explain the entry precedent into the 
whole, that riow by conttruftion of Law ſhe was only ſeiſed 
of the whole, and this feoffment can be no diſſeiſin, becaule 
the other {iter was never ſcifed, nor any abatement, becauſe 


they buth made l ut one heir to the Anceſtor, and one Fae 
U 
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hold and inheritance deſcended to them, ſo as in judgment of 
Law the Warranty doth not commence by difſeihin , or by 
abatement, and without queſtion her entry was no intrution, 
Pl.Com.5 43.f0.3 7 448. 

Tenant in tail hath iflue two daughters,2nd d.\contin1cs in 
fee, the youngeit diſleiſeth the diſcontinuce to the ule of hex 
{cl and her tiſter ; the diſcoatinues ou'teth her ,again't whom 
ſhe recovereth in an Aſſze, the elde(t agreeth tothe ciſleitin, 
as ſhe may, again{t ker {i;ter, and become Joynternant with 
her. And thus is rhe book i: rhe 21 Afſ.p. 19, to be intead-d, 
the caſe being no other in effe:t: Bur A. dilleifeth one t9 
the uſe of himſell and 7. .B. agrceth, by this he is Joyatenant 
with 4 Fol.3 4 7.6. 

Nota, In theſe two lalt Sections are fou: fe.cral Conciu- 
ſions. 

1. That a lineal Warranty doth b.nd the right. oz a tec- 
ſimple. 

2. That a lineal Warranty doth not bind the right ot an 
eſtate tail, for that. is reſtrained by the Statute ot da3.ss 
Cond. 

2.That a lineal Warranty ard Aflets is a bar of the right 
in tail, and is not reltrained by the ſaid ACt. 

4+ That a collateral War:anty mace by a collateral An- 
ceitor of the donee, doth bind the right 07 an eitate tail, 
albeit there be no Allets ; and the reaſon thereot is upon the. 
Statute of Dems Cor, tor thar it is not made by the Tenant 
in tai],&c. as the lincal Warranty is, 3£.3.22. 4E£.3.28.50.M, 
38E.3.Cer.0.ege, Ab.de Colcheſt. caſe,qas AfN.5. Pl.Cam.s 5 4.19 
E:i.10SideS$S 703,747. 

To this may. be added , That the Warranty of the Donee 
v1 tail , which is collateral to the Donor, or to him in re- 
mainder, being heir to him , doth bind them without ary 
Afcts. For though the alicaation of the Donce attcr uſue 
doth not bar the Donor , which was the miſchief provided 
tor by the ACt, yet the Warranty being collateral , doth 
bar both of them, for the AQ refraineth not rhat War- 
ranty, but it remaincth at the Commoa Law , as L:ztle-mn 
after 
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after ſaith. Ane in like manner the Warranty of the Donee 
goth bar him in remainder. 

Note, Aſſets requifiteto make lincal Warranty a bar, muſt 
"_ {xqualities, 

. It muſt be Aﬀets (7. e.) of equal value, or more at the 
Sas of the diſcent. 

2. It muſt be of diſcent, and not by purchaſe or gift 

3. It muſt be Aſſets in fee-fimple and not in fee-tail, or for 
another mans life. 

4. It muſt deſcend to him as heir to the ſame Anceftor, 
that made the Warranty, Brit.185.4E.3.garr.63.16E.3. Af. 4. 
43E.3-9.7H.6.3.11H44.20. 

5. It mut be of Lands, or Tenements, or Rents, or Ser. 
vices valuable, er other profits iſſuing out of Lands, Tene- 
ments and not perſonal Inheritances as Annuitics &c. 


6. It muſt be in ſtate or interelt,and not in uſe, or right of 


actions, or right of entry, for they are no Aﬀets until they te 
brought into poſſeſh 0N,24E.3.47. 

But if a rent in fee-{imple iſſuing out of the Land of the 
heir deſcend unto him, whereby it is extinct, yet this is Aﬀets, 
and to this purpoſe hath in Judgment of Law a Continuance, 
31E.3.Af.5.13E.3.Recovery in value 171.3. f.31. Butler and 
Bakers Caſe. 

A Seigniory in frank- Almoign is. no Aſets becauſe it is not 
valuable and therefore not to be extended ; and fa it ſcemeth 
ef a Scigniory of homage and fealty, 14.3. Meſne 7.Ryg ft 
293, 

Put.an Advowſon is Aſſets whereof Flezn 1. 2.c. 65. faith, 
Item ae Ecclefi:s yus ad donaticurem Domini pertinent, quot 

fſunt,& que, & #91, quantum wvaleat quelibet Eccleſia per 
annum ſecundum wveram ipſius eftimaticnem, & pro Marca ſe- 
lidus extendazur ; ; ut fi Eccleſia 100 Marcas waleat per ants 
ad 100 ſoliavs extendatur advocntio per ennum, Pit. 185.5 
K.7.37.32 H.6.21.33 E.3.Garr.102. 
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SeF.71 4.Fel.3 7 548. 


Neta.That albeit in this caſethe iſſue in tail muſt claim 2s 
e Þf heir of both their bodies yet the Wartantyof either of them 
lineal to the iſſue,3F5E.3 garr.73. 

If Lands be given to a man and a woman unmarried, and 

r | the heirs of their two bodies , and they intermarry, and are 

diſſeiſed,and the husband releaſeth with Warrangy,the wife di- 

eth,and husband dicth, albeit the Donees did take by moities. 

the Warranty is lineal for the whole, becauſe, as our Au. 

thor here ſaith, the iſſue muſt in a Formedon convey to him 

the right as heir to the Father and his Mother of their two 
bodies ingendred,and therefore it is collateral for no part. 


q SefF.715,716,717. 


Nunquam nims dicitur,quod nunquam ſatss diſcitur. 

| And here it appeareth, That it is not adjudged in Law 2 
collateral Warranty, in reſpedt of the blocd, for the Warranty 
may be collateral, albeit the blood be lineal. and the Warranty 

| may be lineal albeit the blood be collateral. Bot it is in Law 
deemed a collateral Warranty, in reſpect that he that maketh 
the Warranty is collateral to the Title or him upon whom the. 
Warranty doth fall, 8R.2.garr.101.vide Sef.704. 


SeF. 7183. Fol. 376. 8. ” 

Every Warranty doth deſcend upon him that is heir to him 
that made the Warranty at the Common Law. Vide Se. 3... 
603,735,736,737- 

Hereupon many: things worthy to be known, are to be un- 
derſtood. 1. That if a man infeoft another of an acre of 
ground with Warranty , and hath iſfſve two Sons, and dieth 
keiſed of another acre of Land of the nature of Borough- 
Engliſh, the feoffee is in-pleaded ; aibeit the Warranty de- 
ſcendeth. only upon the cldef, yet may he vouch them toth-; 
the one. as the keir to the Warranty, and the other as heir to 
the 
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the Land, 40£.3.14. So it is of heirs in Gavelkind, &c, 24 
E.4.10. And in like ſort the heir at the Common Law , and 
the heir of the part of the Mother ſhall be vouched, 49 4( 
4. 38E. 3. 22, But the heir at the Common Law may be 
vouched alone in both theſe caſes, at thecletion of the Te. 
nant ; & ſic ae ſimilibrs. 

Alſo if a man die ſciſed of certain land in fee, having 
ifive a Son and a Daughter by one wventre, and a Son by ang. 
ther, the eldeſt Son enters and dicth, the land deſcendst9 
the ſiſter ; ia this caſe rhe Warraaty deſcendeth on the Son, 
and he may be vouched as heir, and the titter as heirof the 
land, 

In which caſe, and in the other caſe of Borough Engliſh, 
the Son.and heir by the Common Law having nothing by 
diſcent, the whole loſs of the recovery in value , lieth upon 
the heirs of lf: land,albeit they be no heirs to rhe Warranty, 
32E.3.Youch.04.3 5 H.6.3. 

Then put tac caſe, that there is a Warranty paramount,who 
ſhall deraign that warranty, and to whom ſhall the recom. 
pence in value go? Some have ſaid, that asthey are vouched 
together, ſo ſhall they avouch over, and that the recompence 
in value ſhall enure according to the loſs, and thatthe ellet 
muſt purſue the cauſe, as a recovery in value by a Warranty 
of thepzrt ot the Mother ſhall go to the heir of part of the 
Mother, &c. P:.Com.s 1 5. 

Some others hold, that it is againſt the maxim of the Lay, 
that they that are 3otheirs to the Warranty ſhould joyn in 4 
Voucher, or to take beneht of the warranty which deſcends 
not ro them, but thar the heir at the Common Law, to whom 
the Warranty deſcended, ſhall deraign the Warranty , and 
recover in value,and that this-doth ſtand with the rulcof the 
Common Law. 

Orizers hold the contrary, and that this ſhould be both a- 
#2init the rule of Law, and againſt reaſon allo ; for by the 
rule of Law the Vouchee ſhall never {vc to have execution in 
value, until execution be ſned againit him. Bur in this cafe 
exccution can never be ſucdagainſt the heir at the Coramen 
Livy 
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ta#, therefore he cannot ſue to have execution over in value. 
Secondly = {hould be againſt reaſon, that the heir at the 
C:mmon Law ſhould have for#m lucrum , and the eſpecial 
heirs toturm damnum. 17E.2.Recover in vatue 33.18E.3.51. 
[1.95.Shelleys caſe. 

1 find in our Pooks this reaſon is. yielded, that the ſpecial 
heirs ſhould not be vouched only ; tor (ſay they) then could 
not they deraignthe warranty, which ſhould be miſchievous, - 
that they ſhould loſe the benefit of the Warranty, if they 
thould be vouched only. 32E.3 Youch.g 4. per Green, 

But if the heir at the Common Law were vouched with 
them (as by the Law he ought) all might be ſaved ; and 
therefore ſtudy well this point, how it may be done. 

If Tenant in general tail be, and a common recovery is 
had againſt him, and his wife , where his wife hath nothing, 
and they vouch and have judgment to recover in value, Te- 
nant in Tail dieth, and the wife ſurviveth; for that the iſſue in 
tail had the whole loſs, the recompence ſhall enure wholly to 
him, and the wite albeit ſhe was party to the judgment, ſhall 
have nothing inthe recompence, tor that ſhe loſeth nothing. 
PI.Com.s 1 4- 

If the Baſtard cigne enter,and take the profits, he ſhall be 
vouched only, and not the Baſtard and the Mulier, becauſe the 
Baſtard is in apparance heir , and ſhall not diſable himſelf, 
17E.2.59.20E,3. Vouch,129.5 H.7.2. 

If a man be ſeiſed of Lands in Gavelkind, and hath iſſue 
three Sons, and by obligation bind himſelf and his hetrs, and 
dieth, an a&ion of devt ſhall be maintenable agaiaſt all the 
three Sons , for the heir is not chargeable unleſs he hath 
lands by diſcent. 11H.7.12.11E.3.,De:.7.Dy. SElL.238. 

So if a man be ſeiſed of Land on the part of his Mother, 
and bind himſelf and his kcirs ly Obligation, and dieth, an 
ation of debt ſhall lye again! the heir on the part of the 
Mother, without naming the heir at the Cemmon Law ; and 
{note a diverſity between a perſonal lyga of a Bond, and a 
real. lyen of a Warranty. 
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SrR.719.Fol. 377.8. 


Here it appeareth,that whenſoever the Anceſtor taketh 1ny 
eitate of freetold, a limitation after in the ſame conveyance 
to any of his heirs, are words of limitation, and not of Pur. 
chaſe, albeit in words it be limited by way of remainder, and 
therefore here the remainder to the heirs females veſteth in 
the Tenant in tail himſelf. 24E.3.36. 27#.3.4ze 108. 388, 
3.26.40E.3.5.37H.8.Br.Noſme 1.9% 40. & tit. Done & Rem, 
Gl. 

The iſſues inheritable muft make their claim , either only 
by Males, or oaly by Females ſo as the Females of the Mala 
or Males of the Females , are wholly excluded, &c. 1H. 6, 
4.PI Com.41 4 Vide Sett.2 4. 

But where the firſt limitation is to the heirs males, let the 
limitation be for default of ſuch iſlue to the beirs of the bo. 
dy of the donee , and then all the iſſues, be they Females of 
Males, or Males of Females are inheritable. 

If a man give Lands to a man,to have and to hold to him, 


Females of his body, the eſtate to the heirs Females is in the 
remainder,and the d\ughter ſhall not inherit any part, ſo long 
as there is iſſue Male. 

SeF.720, 


Nihil ſimul inventum eft & perfetum ; &# ſeepe wiatorem 
nova non vetus orbita fallit ; and therefore new inventions ia 
Aflurances are dangerous. 22H.6. 3 3. /.6, f.42.b. Sir Anthony 
Mildmays caſe, 

Nen proſunt domin:s que proſunt omnibus artes : quoniam, 
In ſuo quiſque negotio hebetior eſt, quam in alieno. 2 H.q.f0.11. 
Action ſur le caſe. 

SeF.-21.Fol.2 78.8. 

Every remainder which cometh by deed ought to veſt in 
him to whom it is limited, when livery of ſeuia 1s made to 
him, that hath the particular eſtate. 

I.Li!- 


and the heirs Males of his body,and to him, and to the heirs, 
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7. Littleton ſaith by Deed, becauſe if Iands be granted and 

rendred by Fine for life, the remainder in tail, the remainder 
in fee, none of theſe remainders are jn them in the remain- 
der, until the particular eſtate be executed. 7 R. 2. Scire 
ACIA8» 
, 2. That the remainder be in him, &c. at the time of the 
livery. This is regularly true, but yet it hath divers excepti- 
ons. As, where the remainder isto commence upon- limitation 
of rime,v/2,upon the poſſibility of the death of one man be- 
fore another, which is a common poſſibility. P/.Com.Colthirſts 
ale,fo.65.29.32H.6.tit.Feoff ments ,@c. 99.27E.3.87. 12E.4- 
21H,7.11.7H.4.23-11H.4.74.18H.8.3.27H.8.42.38£.3.26. 
$04ſ.47.6R.2.9u Jur.Dam.20. 

A man letteth lands for life upon condition to have Fee; 
and warranted the land in forma predifa, afterward the lel- 
ſee performeth the conditions whereby the leſſee hath tee, 
me varanty £21] cxihiin and increa'e according to the State. 
And fo it is in. that caſe if the leſſor had. died before the 
performing of the condirion, &c. and yet the leſſor himſelf 
vas never bound to the Warranty , but it hath relation from 
the firſt livery ; and by this it appearcth, that a Warranty 
being a Covenant real executory may extend to an eltate in 
futuro, having aneſtate , whereupon it may work inthe be= 
ginning., 

But otherwiſe it is, if a man grant a Seigniory for years, 
;pon condition to have fee with Warranty in forma predifa, 
Ke, 

Ardſoit is, if a man make a lcaſe for years, the remain- 
&r in fee , and warrant the Land in forma predifa , he-in 
the remainder cannot take benefit of the Warranty, becauſe 
be is not party to the Deed, and immediately he cannot take, 
if he were party to the Deed , becauſe he is named after the 
Habendum.and the eſtate for years is not capable of a War- 
ranty. 

And fit is if Land begiven to A. and B. ſo long as they 
jyntly together live, the remainder to the right heirs of 


him that dieth firſt, and warrant the land in forma pre- 
aita 
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dia, Adieth.his heir ſhall have'the Warranty ; and yerth 
remainder veſted not during the life of A.{or the death of 4 
mult precede the remainder, and yet ſhall rhe heir ef 4.hay 
the Land by diſcent. 


SeF. 722. Fo. 78.0. 
Si le 1. fits alienaſt, Fc, By the Alienation of the Done 
two things are wrought. 
1. The Franktenement and fee is in the Al 'enee 
2. The Reverſion is reveſted out of the donor ; and there. 
fore by the alienation that transferreth the freehold, and fee. 
imple to the Alienee, there can no remainder be raiſed and 


veſted in the ſecond Son. 27 H.8. 24. 6 R.2, Quid jur.clam, 


Þ 

Alſo an eſtate of an inheritance in Lands and Tenement 
cannot ceaſe.or be void before the ©zre be deleated by ent, 
then it this remainder ſhould be good. then muit it givea 
entry upon the Alienee to him that had no right vefore,whid 
ſhould be again/t the expreſs rule oi Law ,- viz. Thatane. 
ſtate cannox be given to a ranger to avoid « voidable AG, 

One Alienation cannet ve* an eftite of one and the ſane 
Land to two ſeveral perions ut one time, 

If a man ſeiſcd of an Advow!'on in fee, by his deed grant 
the next preſentation to /. 3nd before the Church becons 
void, by anothcr Deed grar.t tie next preſentation of tle 
ſame Church to P. the ſecond grant is void , tor A. had tie 
ſame granted to him betore , and the grantee ſhall nor hait 
the ſecond avoidance by conltruQtion to have the next avo- 
dance which the grantor might lawtully grant, for the gratt 
of -the next avoidance doth not import the ſecond p reſents 
tion. But if a man ſeiſed of an Advowſon in fee take vik; 
now by a& in Law is the wite intitled to the third preſents- 
tion, if the husband die before: The husband grants tie 
third preſentation to another, the husband die, the heir ſhal 
preſent twice, the wife ſhall have the third preſentatio) 
and rhe grantee the fourth; tor in this caſe it ap 
taken 


Of Warranty. 435 


taken the third Preſentation, which he might lawfully grant ; 
1nd ſo note 2 diverſity between a Title by act in Law, and by 
are WY 24 of the party, for the a& in Law ſhall work no prejudice 
0 the grantee. 

Peviculeſum eſt res novas &# inuſitatas inducere. 

Eventus warios res nova ſemper habet, vide $.8 7.&c. 


nee Sc#.72.3.fol. 379.4. 


Here by the Opinion of Littleton, the Donor may re-enter 
ere- © or the condition broken , for Urile per inutile non witiatur, 
lee. © yhich being in caſe of a condition , for the defeating of an 
and Y eſftate,is worthy of Obſervation. And it is to be noted , That 
2M zfer the death of the Donor, the condition deſcendeth to the 

eldeſt Son, and conſequently his alienation doth extinguiſh 
as the ame for ever , wherein the weakneſs of this invention 
77, appeareth ; and therefore L:7r/cton here ſaith, That it ſeem» 
4 &h that the Donor may re-enter, and ſpeaketh nothing of lus 
ict @ heirs, 
Cf Aman hath iſſue two Sons, and maketh a gilt inTail to 
t If theeldeſt, the remainder in tee to the puiſne , upon condition 
re Bf that the cldeſt ſhall not make any diſcontiiwance with war- 

ranty to bar him in the remainder, and i: he coth, that then 
" the puiſne Son and his heirs ſhall 1e-enter; ths cidelt ma- 
I keth a feoffment in fee with warra: ty, the Father dicth, the 
i edeſt Son dieth without iſſue , the puiſne may enter. But 
r F if the diſcontinuance nad been «l[ter t(:c death of the Father, 
e the puiſne could not have entre, 
| In this caſe four poin's 2rc to be obſerved : 
it I. As Littleton here faith, the entry for the breach of rhe 
FF Condition is given to the Father , and not to the puiſne 
; W con, 
q 2. That by the death of the Father the condition diſcends 
* F tothe elder Son, and is but ſuſpended, and is revived by the 
LF deathof the elcet Son without iſſue, and deſcendeth to the 
\ youngeſt Son, 41 E.3.4ide Seff.446. 
; 3. That the ftcotment made in the life of the Farher, 

C2749 + 
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cannot give away 2 condition that is collateral, as it may 
a right. 

4+ That a Warranty cannot bind a titie of Entry for , 
condition broken , but if the diſcontinuance had been made 
after the death of the Father, it had extinguiſht the congi. 
tion; which caſe is put to open the reafon of our Authoy 
OP1N10N, 

The ancient Judges and Sages of the Law, have ever(as it 
appeareth in our Books) ſuppreſſed innovations and noveltie 
in the beginning , as ſoon as they have offered to creep 
leſt the quiet of the Coramonwealth might be diſturbed. z1 
Ed.3 .Gager delivery 5.22.Afſ.12.38Ed.3.1.2H,4.18,&c. And 
ſo have AQs of Parliament done the like, t E4.3.ca+ 1 5.Stat.z, 
18Ed.3.cap.1, & 6. 4Hen. 4.cap.2. 11Hen.6.cap.23. 12Ed,y 
56ap. 8.Oc, 


SeF.726. Fol.; $0.8. 


Here note this diverſity ; If the heir be within age at the 
time of the diſcent of the Warranty,he may enter and avoid 
the eſtate either within age, or at any time after his full age, 
L8Ed.4.1335Hen.6.63.28 Aſ.28.32E4d.3.Garr.3 o. and Li- 
#leton ſaith well, That the Infant in this caſe may enter upon 
the Alience, for 17 he bring his ation againſt him, he ſhall be 
barred by this Warranty , fo long as the ſtate whereunto the 
Warranty is annexed continues, and be not defeated by entr 
of the heir; but if he be within age at the time of the alie- 
nation with Warranty, and become of full age before the dif 
cent of the Warranty, the Warranty ſhall bar him for ever, 

Our Author putteth his caſes where the entry of the [n- 
fant is lawful ; for where it is not lawful when the Warrat- 
ty deſcendeth , the Warranty doth bind the Infant , as vel 
as 2a man of full age; and the reaſon is, becauſe the ſtate 
whereunto the Warranty was annexed continueth, and cat- 


not be avoided but by aCtion, in which action the Warrate 


ty is & bar, And fo itis of a Feme covert, if her entry i 


ot lawtu), a Warranty diſcending on her during the cover- 
eur 
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tre doth bind her : and albeit the husband be within age ar 
he diſcent of the Warranty, yet if the entry of the wife be 
C4 Byken away, the Warranty ſhall bind the wite, $E4.3.3. 3H. 
ade 19.Br.tit-War.s 4.3 3H.8. War.Br.84.l.1.f.67.8. Archers caſe, 
KW- Yd 140 Chudleys caſe. 

0} Note a diverſity between matters of Record done or ſuf. 
fred by an Infant, and matters in fat , for matters in fait 
te ſhall avoid either within age or at ful! age ; but matters 
if Record, as Statute Merchant,Staple, Recognizances know- 
edged by him, or a Fine levied by him, Recovery againſt 
lim by default in a real aftion (faving in Dower) mult be 
noided by him, viz.Statute,&c. by Audita querela, and the 
fine and Recovery by writ of Error during his minority, and 
helike ; becauſe they are judicial aQs, and taken by a Court 
«2ſudge, therefore the nonage of the party, to avoid the 
ame, ſhall be tried by inſpeAion of Judges , and not by the 
Country, 20Ed.3. Audita querela 2.7. F.N.B.1to4.k, GEd.3, 
19. 17 Hf. 53.17. 21E.2.4. 15E.4.5. 8Hen.6. 30. 1Hen.7. 
15, 6Hen.8.Saver default, Br. 5o. 3 Hen.6.10. 1 Mar, Dyer 
104. 

And for that this Nonage muſt be tried by inſpeCtion , 
this cannot be done after his full age: But if the age be in- 
heled by the Judges , and Recorded that he is within age, 
udeit he come of full age before the Reverſal , yet may it 
_ after his full age, P.13 Ja. R.in Banco Reg. fol. 
i$0,b, 
| No negligence ſhall be adjudged in an Infant , where hc 
s thereby to be barred of his entry in reſpect of a former 
nght, as by -a diſcent , or of his former right (as L::tleten 
© here put an Example) by a Warranty, where his entry is 
(0ngeable, 

But otherwiſe it is &f Condition , Charges and Penalties 
wing out of , or cepending upon the origina] Conveyance, 
ar the Iaches or negligence ſkall be adjudged in thoſe caſes 
6 vell in the Infanr,as in any other. Vide Pl.Com. 355, &c. 
"wel; caſe. 

And ee further there, whore an Infant being Tenant for 
life 
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lfe or years, ſhall be puniſhed for doing or ſuffering of waſte: 
and whereheclaimeth by purchaſe, a Ceſavit ſhall lie again 
him; if he pay not his rent by two years. Arid ſome haveſaig 
if he have the Tenancy by diſcent , and he himſelf ceſs, 
Ceſ/ſavit doth lie, and he ſhall not have his age, becauſe it ig 
of his own ceſſer, 31Ed.3.Age 54+ But other Books (as ſome 
conceivethem) be againſt that, wide 9Ed.3.50. 28 Ed.3.99, 
14Ed.3.Ace 88. 2Ed.2. Age 132. and others ; which Books 
do not prove that the C:ſſavit doth lie in that caſe , but th; 
contrary, that he ſhall have his age, to the end he may at 
his full age certainly know what to plead, or what arrerage 
to tender, for the land was originally charged with the Sag. 
niory and Services, SefF.7 2.9.,** 

Note three things concerning the confirudtion of St. 

tures : 

1. Thar it is the moſt natural and genuine Expolition of 1 
Statute, to con{true one part by another, &c. for that bel 
expreſſeth the meaning of the makers, P/.Com.7 5. 7Ed.3.%, 
As here the queition upon the general words of the Statute 
is, Whether a Fine levied only by a husband ſeiſed in the 
7ight of his wife with Warranty , ſhall bar the heir without 
Aſſets? And it is well expounded by the former part of the 

ACt, whereby it is Enacted , That Alienation made by Te 
nant by the Curtehe. with Warranty , ſhall not bar the her, 
unleſs the Aſſets deſcend , Bratt. 116. 4. fol. 221. Flt lib. x, 
£4p.34. And therefore it ſhould be inconvenicnt to intznd 
the Statute in ſach manner . «s that he that h«th nothirg 
but in the right of his wife, ſnoald by his Fine levied.wit 
Varranty bar the heir without Afﬀects : and this Expoirion s 
ex wviſceribus nftis 

2 The words of . an Act of Parlizment ma? be tion 18 
lawful ſenſe,as here the words be'ng (7crer? mo Fine 15 8+ 
vica inthe Kings Court ) are to be unceriicod , whereof no 
Fine is law fully or riz ny levied, &c. and therefore a Fine 
Izvied by the husband aione , is not within tne m e271! ig Ct 
the Statute, for that Fine ſhould work a wrong to the v/ ie 


bur a Fine Oe I the husband and wite, $q intcinced 7 
| the 
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theStatute, for that Fine is lawful, and worketh no wrong, 
p.Com. 2.46. Seignicur Barklays Caſe, 1. 9. fol. 26. Abbot de 
Strata Marc, and generally the Rule is, Quod non preſtat im- 
wdimentum qu d de jure non [ortitur effettum.Vide fol.3 814; 
1H.4.80, 

2. That Conſtruftions muſt be made of a Statute in ſup- 
eſſion of the miſchiet, and in advancement of the remedy, 
s by this caſe ir appeareth. For a Fine levied by the hnsband 
mly, is within the letter of .the Law ; but the miſchief was, 
the heir was barred oft the Inheritance of his Mother, by the 
rarranty of his Father without Aſſets: and this Act intended 
v apply a remedy , viz. That it ſhould not bar unleſs there 
rere Aſſets , and therefore the miſchief is to be ſuppreſled, 
2d the remedy advanced , E? qui heret in littera, heret in 
(irt1ces 
SeF.731.F0 383.4. 


Nullins kon:ints autcrit as tantum apud nos vaere debet, ut 
nelicra non ſequeren tir, fi quis attulerit, $E.2,Gir $1.18E.3, 
$1.7E. 3.84. P.Cem.s 7. 
| The Judge if he knoweth it,ought not to take Knowledge 
& 2 Fine, that worketh a wrong to a third perſon, 33H.6.52. 
F,3.56-2EL.D;cr 172.1H.8.1.4.89.4E.3441.7EL.Djer 246. 


$8. 73 Jo Fo. 333 4. 


The feoffor my by expreſs words warrant the land for the 
'* Of the feofice, or of the tcoftor, &c. but the Recovery in 
22] be in fee, 38E.3.1 4. 
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4.4.0 Of Warranty. 


fs quis velit ſervitutem ponere rei date contra formam ſy, 
donationis, 

If a man be bound to A. in an Obligation to defend ſich 
Lands to A. whereof the Obhgor hath inteofted him for 1: 
years, &c. inthis caſe, if he be ouſted by a ſtranger without 
being impleaded, the Obiigation is forfeit : But if he be bound 
to warrant the land, &c. the bond is not forfeit unleſs the 
Obligee is impleaded, and then the Obligor mult be ready to f} | 
warrant,&c. 2E.4.15. tit.Det. 71. Qui bene diſtinguit, beni | 
cocet, fol. 384.4, 

A Warranty in Deed is created only by this word Warray. 
ti29,but Warranties in Law are created by many other words; | ; 
they are therefore called Warranties in Law, becauſe in Judg.  { 
ment of Law they amount to a Warranty without this Ve + 
Wirrantizo, c 
As Deal is a Warranty in Law to the ſeoffee and his hein | | 

: 
| 


during the life of the feoffor , but Conceſſi mn a Feofiment or 
Fine implicth no Warranty. 

But before the Statute of Nuia Emp. ter. if a man had 
given lands by this word Dea:,to have and to hold to him and 
his heirs of the Donor and his heirs, by certain Services,then | 1 
not only the Donor , but his heirs alſo had been bound wþ} t 
warrant. 

But if before the Stature a man had given lands by ts ; 
word De4:,to a man and his heirs for ever,to hold of the chit! 
Lord,there the Feoffor had not been bound to Warranty lu þ 
during his life, as at this day hes. Leſ#ar.de Bigamy c.6, :MN vi 
7.7. 6H.7.2. 43E.3.2.31E.1,Y0uc.290. FN.B.1 34.9.6E1.Þ o 
Viuch, ls 8. ar 

Deai , doth import a Warranty in Law”, alveit there b: ll le 
an expreſs Warranty in the Deed. For if a man make 2} ve 
f.oftment by Dear, and in the Deed doth warrant the land ta 
againſt T.S. ard his heirs, yet Dedi is a general Warranty I 3. 
during the life of the feoftor , and ſo was the Statute & 
pounded ia both points. H, 14 El. in Com.Baxc. Andita << 
man make alcalc for lite reierving a Rent , an acd an et I Vo 
preſs Warranty , here the expreſs Warranty Cth not rake I 
aw3) 
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away the Warranty in Law , for he hath clection to youch 
by force of either of them : and in Nokes Caſe, note a di- 
verſity between a Warranty, that is a Covenant, and a war- 
nanty concerning a Chattel, /.4.'0.80,8E.3.69. 3E-3. Forme- 
don 44. 

Al this word excambium doth imply a Warranty. Alſs 
a Petition implieth a warranty in Law ; and homage Aunc' 
doth draw to it ſelf warranty. 4E. 2. Voucb. 245, 22 B.3. 3, 
14H.5.2.20H.6. 14. 1.4.122.0.1.96./.5.f0.17 48.75. Seignior 
$:af. Calc. 

And note that the Warranty wrought by this word ded, 
is 2 ſpeeial warranty, and extends to the heirs of the Feof. 
ſee during the life of the donor only. But upon the ex- 
thange & Homage Aunt”, the warranty extending recip:0- 
cally to the heirs , and againſt the heirs of both parties : 
and in none of theſe caſes, the Aſſignee ſhall vouch by 
forceof any o theſe warranties ; but in the caſe of the 
exchange and ded, the Aſſignee ſhall rebutt, but not in 
the caſe of Homage Aunce!trel, 

And ſo no man ſhall have a writ of contra formam collatio. 
»s , but only of the feoffec and his heirs , which be privy 
tothe Decd ;. but an Aſſignee may rebutr , by force of the 
Deed. 28 Af.33.14 H.4.5.11 E.3. Avowr. 10. 30 H.6.g. 
33 H.8.Dy.51.10 H.7.11.6.F.N.B, 163.4. 

If a man make a gift in Tail, or a Leaſe for life of land, 
by deed, or wirhout deed , referving a rent, of a rent ſer- 
vice by deed , this is a warranty in Law, and the donee, 
or leſſee being implead:zd ſhall vouch , and recover in value, 
and this Warranty exten leth not only again't the donor, or 
leſſor, and his heirs, but alſo againft his Aſſignees of the re- 
verion, and fo likewiſe the. Afſgnee of leſlee for life ſhall 
tke benefit of this Warranty in Law. 6E.2, Vou:h.1og. 5E. 
3.67.37.7.13.6H.7.2+7E.3.6.F.N.B.134 8. 

When dower is ailigned , there is a Warranty in Law in- 
cluded, that the Tenant. in Dower being impleaded , ſhall 
youch and recover in value a third part of two parts, whereof 
ſhe is dowable. 4E.3.36. 434/32. SOE.3.7. F.N.B.149.m, 

S 
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A warranty in Law, and Afets is in ſome caſcs a good 
bar. Tn aFormedon in the difcender the Tenant may pleag, 
. that the Anceſtor of the demandant exchanged the Land 
with the Tenant for other Lands taken in exchange , which 
deſcended to the demandant , whereunto he hath entred and 
agreed; or if he hath not entred, and agreed unto the' lands 
raken in exchange, then the Tenant may plead the warranty 
in Law , and other Aſſets diſcended. 14 H.6.2. 15E. 3. Bar, 
25S. 

If Tenant in tail of lands make a gift in tail, or a Leaſe 
for life, rendring a rent and dieth, and the iſſue bring a For. 
medon in the diſcender, the Reverſion and Rent ſhall not 
bar the demandant , becauſe by his Formedon he is to defeat 
the reverſion and rent, Er non poteſt adduci exceptio ejuſdem 
rei, cujus petiter difſolutio. 58 E.3. 22,23, 24. 13£E.3.Gar, 


7 


Þ 


E 
But if cther Aſſets in fee-ſimple do diſcend , then this 
warranty in Law and Aﬀets is a good bar in the Formedon, 
IGE.3.Age 45.31£E.3.Gar.29. 
Here four things are to be obſerved. 1. 'That no warranty 

* in Law doth bar any collateral Title , but is in nature of a 
lineal warranty , wherein note the equity of the Law. Fs 
324 b. 

2. That an expreſs warranty ſhall never bind the heir 
of him that made the warranty unleſs they be named, bur in 
caſe of warranty in Law , in many caſes the heirs ſhall be 
bound to warranty, albeit they be not named. | 

3. That in ſome caſes warranties in Law do extend to 
execution in Value, of ſpecial Lands , and not generally of 
Lands deſcended in fee-ſimple. Lib. 4. fol. 121, Buſtardi 
Caſe. 

4. That warranty in Law may be in ſome caſes created 
withaut Deed, as upon gifts in tail, Leaſes for life, eſchanges, 
and the like.45 E. 3.20.6. 

Alſo it is neceſſary to ſhew who ſhall take advantage of 
a warranty,as Aſhgnee by way of voucher to liayc recomyen 
in value, p 


ad = pang =) =2y 
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If 2 man infeof A. and B, to have and to hold to them 
ind their Heirs and Aﬀſigns, with a clauſe of warranty 
predifiis A. and B. & eorum hered” & Aſſignatis , in this 
caſe if A. dizth, and B. ſurviveth, and dieth, and the heir 
of B. infeoffeth C. he ſhall vonch as Aſſignee , and yet he is 
but the Aſſignee of the heir of one of them , for in judg- 
ment of Law the Aſſignee of the heir is the Aſignee of the 
Anceſtor, an4 fo the ATignee of the Aſſignee ſhall vouch 
in infinitum, within theſe words (his Aſſigns) 14E.3. Gar. 33. 
13 E. 1. Gar. $3. lib. 5. fol. 17.b. Spencers Caſe. 38 E.3. 
21. 

If 2 man infeoff A. to have and' to ho!d to him , his 
Heirs and Aſſigns , A. infeoffeth B. and his heirs, B. dieth, 
the heir of B. ſhall vouch as Alignee to 4. fo as heirs of 
Aſſignees, and Aſſignees of AſÞ;gnees, and Alligns of Heirs, 
azz within this word (Aſſigns) which ſeemed to be a Nu. 
in Braops time, andthe Aſſignee ſhall not only youch, bur 
have a Warrantie Carte, 12 E.2. Vouch.264. 19 E.2. Gar. 
85. 13E.1.i6.93. 36 E. 3. Gar. 1. 4 H. 8, Dyer 1. F.N. B. 
135, 

If a man doth warrant Land to another without this word 
(Heirs) his heirs ſhall not vouch ; and regularly if he war-: 
raat land to a man and his hars, without naming Aſſigns, 
his Aſſignee ſhall not vouch. But if the Father be infeoffed 
vith Warranty to him and his heirs, the Father . infeoffeth 


' hiseldeſt Son with Warranty, and dieth, the Law giveth to 


the Son advantage of the Warranty made to his Father , be- 
cauſe by a& in Law, the Warranty between the Father and 
the Son is extinR, 43£E.3.23.24E.3.3.11H 4.94-5E.3.Age 19» 
PL.Com.418. 

But note a diverſity betweena Warranty that is 2 Cove- 
nant 1eal, which bindeth the party to yield Lands or Tcne- 
ments in recompence, and a Covenant annexed to the 
Land, which is to yie!d but damage, for that a Covenant in 
many caſes extendeth further than the Warranty. As for Ex- 
ample; 

It hath been adjudged, that where two Coparceners made 

S 2 Par- 
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partition of Land , 2nd the one made a Covenant with the 
other, to acquit her and ,her heirs of aſuit that ifued our 
of the Land , the Covenantee aliened : in that caſe the AL. 
ſignee ſhall have an action of Covenant , and yet he was 
ſtranger tothe Covenant , becauſe the acquital did run with 
the Land, 42 £.3.b.per Finchden.fel. 38 5.9. 

A. ſeiſed of the Manor of D. whereof a Chappel was 
parcel , a Prior with the aſſent of his Covent , Covenants by 
Deed indented with 4. and his heirs , to celebrate divine Ser- 
vice in his Chappel weekly , for the Lord of the Manor and 
his Servants , &c. In this caſe the aſſ:ignee Thall have: an 
action of Covenant, albeit they were not named, for that 
remedy by covenant doth run with the Land to give damages 
to the party grieved , and was in manner appurtenant to the 
Manor, 42 £.3.3.4.Laurence Pakenhams caſe.6 H. 4.1.Ralph 
Brabſons caſe, 

But it the Covenant had been made with a ſtranger to 
celebrate divine Servicein the Chappel of 4.” and his heirs , 
there the Aſſignee ſhall nut have an action of Covenant , 
for the Covenant cannot be annexed to the Manor becauſe 
the Covenantec was not ſeifſed of the Manor. Vide lib. fel. 
17.19. Spencers caſe. 2 H.4.6.H. Horne: caſe. 

And note , that an Aſſignee of partof the Land ſhall 
vouch as Aſſignee. 

As if a man make a Feoffment in fee of two acres to one , 
with warranty to him, his Heirs and Aiigns ; if he make 2 
ſcoffment of one acre, that feoffee ſhail vouch as Aſſignee ; 
for there is a diverſity between the whole eſtate in part , and 
part of the eſtare in the whole, or of any part. 

As if a man hath a Warranty-to him , his heirs and Aſ- 
ſigns, and he make a leaſe for life , or 2 gift in Tail, the lel- 
ſec or donee ſhall not vouch as Ailignee , becauſe the whole 
eſtate is out of 2he Jeſſor or donor , and by this means he 
ſhall take advantage of the Warranty. 

But if a leaſe for life ,or a gift in Tail be made, there- 
mainder overin fee , ſuch a leſſee or donece ſhall vouch as 


Aſbgnee, becauſe the whole eſtate is out of the leſſor , and 
p is the 
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the particular eſtate and che remainder do in Judgment of 
Law to this purpoſe make but one eltate,18 E.4.52. 10.E.3. 
58.5 E.3.40.Accord.H.14. 1, in Com.Bane. 

Ifa man infeoff three with Warranty to them and their” 
heirs, and one of them releaſe to the other two , they ſhall 
youch ; but if he had releaſed to one of the other , the -war- 
r2nty had been cxrinCt for that part , for he isan Aſſignee , 
40 E.3.14.40 4[[.5.33 H.6.4. 37 H.8. £:nation,&c, 31.8 
H.4.3. 

If a man doth warrant land to two men and their heirs, 
and the one make a feoffment in fee , yet the other ſhall 
youch for his moity, 11 R.2. Detin. 46. 7 E.3. 35.46 E.3. 


If a man at this day be infeoffed with Warranty to him, 
his Heirs and Aſhgns, and he make a gift in tail , the re- 
mainder in fee, the donee make a feoffment in fee, that feoffee 
ſhall not vouch as Alhgnee (but * he that cometh in in privi- 
ty of eſtate.) 

If the Warranty be made to 2 man and his heirs, without 
this word (Aſſigns) yet the Aſſignee or Tenanr of the Land 
may rebut ; and albeit no man ſhall vouch or have a War- 
ran:ia Carte, either as party,Heir or Aſſignee, but in privity 
of eſtate, yet any that 1s of another eſtate, be it by Diſſeiſin , 
Abatement , Intruſion , Uſurpation ,or otherwiſe, ſhall rebut 
by force of the warranty,as 4 thing annexed to the Land which 
ſometimes was doubted in our Books, 3% E.3. 21. 26E.3. 56: 
l.10. fo.95.b. Seymors Caſe. 10Aſ.5. 35 Af.9. 22Af.3. 988: 
31 4/12. 

And herein note a diverſity, when ie that revutteth claim- 
eh under the Warranty , and when he claimeth above the 
Warranty, for there he ſhall not re>ur. 

And therefore if. Lands be given to two Brethren in fee 
ſimple, with a Warranty to the elde!t and h.s heirs, the eldeit 
dieth without iſſue, the ſurvivor, albeit he be heir to him; 
yet ſhall he neither vouch nor rebut, nor have a Warrentia 
Carte, becauſe his Title to the Land is by relation above the 
fall of the Warranty , and he cometh not under the eſtare 
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ef him to whom the warranty is made, as the diſſcifor, &e, 
doth. 

If a man make a gift in Tail at this day, and warrant the 
land to him, bis heirs and aſligns, andafſter the donee make 
a feoffment , and dieth withour iſſue, the warranty is expited 
as to any Voucher or Rebutter , for that the eſtate Tail 
whereunta it was knit, is ſpent : Otherwiſe it is if the gift and 
foffment had becamake before the Statute of Donu Cond, 
for then both the donee and feoffee had a fee fimple; and fo 
are our Pooks to be intended in this and the like caſes, Lib.z. 
fo. 63+ Linc. Coll. caſe, 

If £. be feiſed of Lands in fee, and B. releaſe unto him, 
or confirmeth his eſtate in fee with warranty to him, his 
heirs and aſſigns , All men agree this warranty to be good : 
but ſome have holden, That no warranty can be raiſed up- 
upon a bare Releafe or Confirmation, without paſſing ſome 
eftate or tranſumutationof poſleſbion, 14 E.?. garr. 108.12 
H.7.1. 

But the Law, 8s it appeazeth by Littleton himſelf , is to 
the contrary ; and that both the party, and (as ſome do 
hold) his Aſſignee, ſhall vouch ; but he that is vouched in 
that caſe muſt be preſcnt in Court, and ready to enter inta 
the warranty and to anſwer ; and the Tenant mult ſhew forth 
the Deed of Releaſe or Confirmation with warranty, to the 
intent the Demandant may have an anſwer thereunto , and 
cither eeny the Deedor avoid it; for that at the time of the 
Confirmation made , he to whom it was made, had nothing 
in the land, &c. for otherwiſe the Demandant may counte;- 
plead the Veucher by the Statute of W. 1 cap. 40» viz. that 
neither Vouchee, nor any of his Anceſtors, had any ſeiſin 
whereof he might make a feofftmment. And this is grounded 
upon the ſaid Statute of W. 1. Sil neit ſou gar. @n preſent, que 
lun wvoile gav. de ſon gree,& maintenant enter en reſpons;other- 
wiſe the Tenant mult be driven to Wirrantia Carte, | 1H.4. 
22.10 E.3.52.21 E.3. 37%. Vide Set. 306. 738. © 745. C 
Vide 30 E.1.Stat. ad wvocat. ad Warr. 


But a warranty of it lf cannot enlarge an eſtate, , if 
e 
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' the leſſor by. Deed releaſe to h's leſſee for life, and warrant 
the land to the leſlee and his heirs, yet doth not this enlarge 
the eltate, 22 Hen.6.15. 2Hen.g.13. 43E4d.3.17. 43.42.12 
Aſ.17.12Ed.3.Tail 3.22E4d.4.16.6.44E4.3.10.44 Af]. Baſſmg- 
lirns caſe. 

If a man make a feoffment in fee with Warranty to him, 
his heirs and aſſigns by Deed, (as it muſt be) and the feoffec 
infeoff another by parol , the ſecond feoffee ſhall vouch , or 
have a Warrantia Carte as Aſſignee, albeit he hath no deed 
of the Aſhgnwent, 3.63 | 

If a man infeoff two, their heirs and Aſſigns, and one of 
them make a feoffment in fee , that feoftee ſhall not vouch as 
Aſſignee, 29E4.3.70, 17Eaw.2. Joyna, in ation 1. 11Eaw. 
4. &, 

If a man make a feoffment in fee to A.his heirs and aſſigns, 
A. infeoffeth B. in fee, who re-infeofteth 4. He or his aſſigns 
ſhall never vouch, for 4. cannot be his own Aſſignee. Bur if 
B. had infeoffed the heirof 4. he may vouch as Aſſignee, for 
the heir of 4. may be Aſſignee to 4.in as much as he claim- 
&h not, as heir, + \ 


SeF.734. Fol.3 $6. & 


- The Heir ſhall never be bound by any expreſs warranty but 
there the Anceſtor was bound by the ſame warranty.3 1£4.1, 
Gar.$ 3» 

Nota quod heres non tenetur in Anglia ad debita anteceſ- 
forit reddenda niſi per anteceſſorem ad hoc fuerit obligatur, 
preterguam debita regis tantum: A fcortiori in caſe of War: 
ranty which is in the realty, Fleta [;5.2.cap.5 5, Brit,fel.6 5.6, 
11Hen. 6.48. 

Buta Warranty in Law may bind the Heir, although it 
never bound the Anceſtor , and may be created by a Jaſt 
Will and Teſtament. As if a man deviſe lands to A. for 
life or in ta'l, reſerving a rent, the deviſee for life or in 
tail, ſhall take advantage of this warranty in Law , albeiz 
the Anceſtor was not bound , and ſhall bind his heirs alfo 
S :4 to 
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to Warranty , although they be not named. Alfo an exprefg 
Warranty cannot be created without Deed , and a Will in 


writing is no deed, and therefore an cxpreſs Warranty can. 
not be created by Will, 18 E4.3.8., 


SeF. 736.Fel, 386 b. 

Note a diverſity,the lien real , as the Warranty, doth ever 
geſcend to the heir at the Common Law ; bur the lien perſo. 
nal doth bind the ſpecial heirs, as all the heirs in Gavel. 
Lind, and the heir on the part of the Mother, wide SefF.603, 
$38,737.11 E.3 7.13 Fen. 7.12. 

If two men make a feoffment in fee with warranty , and 
the one dieth , the feoffce cannot vonch the ſurvivor only, 
tur the heir of him that is dead alſo; but -otherwiſe iftwo 
joyntly bind themſelves in an Obligation , and the one die, 
the ſurvivor only ſhall be charged, 17 E.3.7oynt.41.16 H, , 
13.29 E.3.46.12 F.7.3-.22 E.3.1.17 E.3.8.30 E.3. 43.19 
H.6.55 l.3.t.14.Mat. Herberts Caſe. 

Two brothers by demy venters, the eldeſt relca ſeth with 
warranty te the diſſeifor of the Uncle , *and dieth without 
#ue , the Uncle dicth, the warranty 1s removed, and the 
younger brother may enter into the Land, Secz.7 3 7, 


SeF. 738.fel, 387. 

A warranty may be limitcd, and a man may warrant lands 
as well for term ot liie, orin Tail, asin fec, 38 Ed.3.14 
i6 E.2Forch 27, 

Ir Tenant in ice ſimple that hath a warranty for l'te , ei- 
ther by any expreſs Warranty or by Dear, be impleaded and 
vouch , he (hall recover a fee imple in value, albeit his war- 
ranty were cut for term of life, becauſe the warranty _ CX- 
tended in that caſe to the whole eftate of the teoffec in fee 
kmple ; but in thecaſe that Litzleton here putteth; the Te- 
nant for lite ſhall recover in value but an eſtate tor life, be- 
cauſe the warranty doth extend to that eſtate only , vide 

Seti,7 33. 706, 


Ard 
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And here (in this Se&ion) is implicd, that a collateral war- 
ranty giveth no right , but, ſhall bar only for life, and after 
the party is reſtored to his aCtion. 

Alſo note,that a Warranty may deſcend to the heirs of him 
that made it during the life of another. 


SeF. 739. 

Si un home leſſa ſes terres a un aut* a aver & tener a luy 
& a ſes heirs pur terme a'auter wie, Of le leſſee mor' vivant 
teluy a que-wie, &e, Of un eftranger enter en la terre, Pheir 
le lefſce luy poit oufter,&c. The heir of the leſſee ſhall have the 
Land to prevent an occupant ; and fo ir is in caſe of an an- 
nuity, or of any other thing that lieth in grant, whereof there 
can be no occupant,77E.3.48.18E.3.12. 11H.4.42.7H.4.46. 
$H.4.15.Dyer8.Eliz.253.18H.8.3.27H.8.21H.8.Eſtat.Br.1o. 
19E.3.Account 56.334/.p.17.22H.6.33.39E.3» $ 7-videSeHh. 
. 387, . 

SeF.7 40. 

Chattels as well real as perſonal ſhall go to the Executor, - 
or Adminiſtrator,11E.3.tit.Af.88.11.4ſ.21.10Eliz.Dyerz 76. - 

Bur if the Kings Tenant by Knights ſervice in Capite be 
ſciſed of a Manor, whereunto an Advowſon is appendant,and 


* the Church become.void, the Tenant dicth and his heir with- 


in age, the King ſhall preſent to the Church,and not the Ex- 
ecutor or Adminiſtrator : but if the, Land be holden of a 
common perſon, .in that caſe the Executor ſhall preſent', and ' 
not the Guardian,2 4E. 3.26.F.N.B.z 3.6.09 34.4. 

If a Biſhop.hath a Ward fallen and'dieth, the King ſhall - 
not have the Ward nor the Succeſſor but the Execuror,and the 
Ward ſhall be Aſſets in his hands.” £0 it is of Heriots, Relief, 
&c, 40E.2.1 4. 

But if a Church become void in the life of a Biſhop, 2nd 
{v remain until after his decea(e,the King ſhall preſent there- 
unto,and not the Executor or Adminiſtrator, tor nothing can 
be taken for a preſentmenr,and therefore it is no Aſſets, 9  H.6, 
j811H,4.7, 

Ss SeFF,. ©. 
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SeF. 741. Fo.388.2. 
Herethe collateral warranty doth deſcend upon the iſſue ig 
tail, before any right doth * deſcend unto him , wherein this 
diverfity is to be obſerved (vide SeF.707.) where the right 
isin eſſe, in any of the Anceſtors of the heir , at the time of 
the diſcent of thecollateral warranty, there albeit the war. 
ranty deſcend firſt , and after the right doth deſcend,the col. 
lateral warranty ſhall bind ,as appeareth in the caſe of our 
Author. But where the right is not in ef in the heir, or any 
of his Anceſtors at the time of the fall of the warranty,there 
it ſhall not bind. 

As if Lord and Tenant be , and the Tenant make a feoff. 
Tpent in fee with warranty and after the feoffee purchaſe 
Seigniory , and after the 'Tenant ceſſe the Lord ſhall have 
Ceſſavit, for a warranty doth extend to rights precedent, and 
never to any right that commenceth after the warranty,7 Ez, 
43.30 Hen.$.42, 

Alſo a warranty ſhall never barr any eſtate that is in pol: 
ſeſſion , reverſion or femainder that tis not deveſted, diſplaced, 
or turned to a rig}.t before , orat the time of the fall ofthe 
War. anty. 

It a Leaſe for life be made to the Father , the remainder to 
his next heir , the Father is diſleiſed and releaſed with war- 
ranty and dieth this ſhall. bars the heir although the warranty 
doth fall , and-the remainder cometh in ee at one time, {.1. 
{11.5 7. Archers Caſe. | 5 4, 

If tkere be Father and Son , and the Son hath,a rent fer- 
vice, ſuit to a Mall, rent charge , rent ſeck , common of 
paſtwe , or other profit apprender out of the Land of the 
Father , and the Father maketh a feoffivent in fee with wat- 
ranty and dieth , this ſhall not bar the. Son of the rent, 
common, &c. quia in tali caſu tranſit terra cum onere , and 
he that is in ſci{in, or poſſeſſion, need notto make any entr), 
or claim ; and albet the Son after the feoffment with warrat- 
ty , and before the death of the Father had been diſſeiſed, 
and fo being out of poſſefficn, the warranty defcended up 
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him,that it ſhould not bind him becauſe at the time of Wa r- 
ranty made, the Sun was in poſſeſſion. Terps E.1. vouch 296. 
314}.13.22Af.36.41Af.6. 33E.3.3. Gar.24 C.10ef-97. E. 
Seymors Caſe, 

So if my collateral Anceſtor releaſeth tomy Tenant for 
life, this ſhall not bind my reverſion or remainder , becauſe . 
the reverſion, &c, centinued ig me, 45 E. 3. 31. 21 H. 7. 
IT. 

But if he that hath a Rent, Common, or any profit out of 
the land in tail, difleiſe the Tenant of the land, and maketh 
2 feoffment to the land and warranteth the land to the feoffce 
and his heirs regularly theWarranty doth extend to all things 
iſving out of the land (7.2. towarrant the land in ſuch pligt t 
and manner as it wasat in the handof the feoffor at the time 
of the feoffment with Warranty, and the feoffee ſhall youch, 
as Of lands diſcharged of the rent &c.at the time of the feoff- 
ment made. YVideS$.698.21E. 4.26.23 H.7.9.3H.7.4.7H.4 17. 
zoH.g.Dy. 42.30E.3.30.9E.3.28.45 E.3.S/0uch.72.F.N.B.145. 
14H.8.6, 

A woman that hath a rent-charge in fee, intermarrie with - 
the Tenant of the land, an eſtranger* releafeth to the Te- - 
nant of the land with Warranty, Le ſhall not take advantage 
of this Warranty, either by Voucher or Warrantia Carte, 
for the wife, if the husband die, or the heir of rhe wife 
living, the husband cannct have an a&tio1 for the rent up- - 
on a Title , before the Warranty made , for if the heir of 
the wife bring an Afﬀize of Mortdanc. this ation is grounds © 
cd after the Warranty , whereunto the Warranty ſhall not 
extend, 

© it is if the grantee of the rent grant it to-rhe Tenant 


of the land upon condition, which maketh a feoffment of the - ! 


land with Warranty.this Warranty cannot extend to the rent, | 
albeit the feoffment was made of the land diſcharged of rhe | 
rent,for if the condition be troken and the grantor be intitled © | 
to an aCtion,this muſt of neceflity be grounded after-the War-: 
ranty made. | 

Put3n the caſe aforeſaid, when the woman grantee of the 
rene 
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rent” marrieth with the Tenant , and the Tenant maketh a - 


feoffment in fee with warranty, and dieth, in a Cui invite 
brought by the wite (as by Law ſhe may) the feoffee ſhall 
vouch as of lands diſcharged at tte time of the warranty 
made, tor that her Title is Paramount, 

Soif Tenant in Tail of a rent charge purchaſe the land, 
and make a feoffment with warranty, if the iſſue bring a For. 
eden of the rent, the Tenant ſhall vouch, Cauſa qua [upra, 
2 Hol 7. 

But ſome do hold, that a man ſhall 'not vouch, &c. as ef 
!and diſchargedof a rent ſervice. 10 E, 4. 2.6. 2&E.3.55, 
44 E:3.29. 

Alſo no warranty- doth extend unto mecr and naked Ti- 
tles, as by force of a condition , with clauſe of Re-entry , 
Exchange, Mortmain, coxſent to the Raviſher, &c. becauſe 
that for theſe an ation doth lic, and if no aQion can te 


brought, there can be neither Voucher, Writ of Warrants 


Carte, nor Rebutter, and they continue in ſuch plight and 
eſlenee, as they were by their original creation, and by no 
aQ-can be, diſplaced or deveſted out of their original &- 
ſece , and.therefore cannot by . any warranty, L. 10. fo. 97 
41 Aſſ-p.46. 

And albeit a woman may have a Writ of Dower, &c. yet 
tecaufe her title of Dower cannot be deveſted out of the 
oriniginal eſſence, a collateral warranty of the Anceſtor of 
the woman ſhall not barre her. So it,is of a feoffment,cauſa 
matrim, prelectti, 34 E.3.Droit 72.21 E.q.22. 

A warranty doth not extend to any leaſe for years, or to 
any eſtates of Tenants by Starute Staple , Merchant or Ek- 
git, or any, other Chattel, but onely to Freehold or Inhe- 
ritance. And. this is the reaſon ,, that in all actions which 
leſſee tor years may have, a wazzanty cannot be pleaded in 
barre; as in an action of Treſpaſs, or upon the. Statute of 
5. R.2, Oc. 21 E.4.18.82.1 H.7.12.22.11 H.,7.15,16.20 BH. 
72.b.14 H.7.22.43 E.3.15. per Finchden in Quimp.. 15H 


9. 
But ia fuch aQtions which none but a_Tenant- of the Free- 
hold 


_ — ««s 
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hold can have, as upon the Statute of H, 6. 4/77 &c. there a 
Warranty may te pleaded in bar. 

Alchough a collateral Warranty be deſcended , yet if the 
eſtate whereumo the Warranty was annexed be defeated , al- 
beit it be by a meer ſtranger (as in this caſe that Litrletow 
here puts by the diſcontinuee) the warranty is deſeared: and 
although the diſcontinuanceremain and no Remitter wrought 
to the heir, yet the warranty is deftated,and bar removed, ſo 
as the jſſue in Tail may have his Formedon and. recover the 
land. Sublato Principali, tollitur AdjunFum,; H.3.9.b,16E.2. 
Continual claim 10. 9H.,4.8.ÞF1.Com.158. 


Sea.p743. Fe. $0.» 


$i tenant intail fait un feofment a ſor uncle,& puis uns 
cle fait un feoffment in ſee, oveſque gar", Ec. a un auter,&c, 

When the Uncle taketh back as large an eſtate as he had 
made,the warranty is defeated , becauſe he cannot warrant 
land to himſelf. 

And ſo it is if the Uncle had mace the warranty to the 
ſeoffee, his heirs and afligns, and taken back an eſtate in fee, 
and after infeoffed anceher, yer the warranty is defeated, for 
that he cannot be aſſignee to himſelf, 4oE.3.1 4.1683 Youch, 
8$7.19E,3.Houch,t22.17E.3.7 3,7 4-20H.6-29. 

A man ſhall not regularly vouch himſelf as Alſ;gnee of a 
fee ſimple. And yet it the Father be infeoffed with warranty 
to him and his heirs the Father infeoffeth his heir apparent in 
fee, and die, he ſhall vouch himſelt, and be heir in Borough 
Engliſh, by reaſon the a& in Law determined the warranty 
between the Father and the Son, 41 E.3.2 5.8. 

But if a man make a feoffmerr in fee with warranty tothe 
ſeoftee,, his heirs and aſſigas , and the teoffce reinteoff rhe 
feoftor and*his wiſe, or the feoffor,and n other ſtranger.the 
varranty remaineth {bll, 11H.4.20.42. 27 £.3-47-49. 1843. 
56.-29£.3.46.39£.3.9. 


SefF, 
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SeF. 744. ib. 


A man infeoffeth a woman with warranty, they intermaryy, 
2nd are impleaded wpon the default of the husband, the wike 
is received ;ſhe ſhall vouch her kusbar:d, &c. notwithſtanding 
the warranty was put in ſufpence, 6E.2.H/euch.2s 7+ 3E.3.h, 
201.5E.3.16.1 78. 

And ſo on the other fide, if a woman infeoff a man with 
warranty, and they intermarry and are imp!eaded , the hul. 
band ſhall vouch himſelf and his wife by force of the (aid 
warrants/,4E.2Youch.24 5,246. 

An Infant en ventre ſa mere may be vouched if God gire 
him a birth,and if not ſuch a cne hcir to the warranty,but he 
cannot be vouched alone without the heir at the Common 
Law, for Proceſs ſhall be preſently awarded againſt him, 
Temps E.1. Gard.1.3, 31E.1. Breve 872. 8E.2. Vouch.211, 
11F.3.ib.13. 9H.6.24.Pl.Com.Stewe!s caſe, pr Saunders and 
Brown. 

Tenant in tail maketh a feoffment in fee with warranty and 
diſſeiſe the diſcontinnee, and dieth ſeifed, leaving Aﬀets tothe 
ifſ1e ; ſome hold that in reſpeR of this ſuſpending warranty 
and Aſſets, the iſſue in tail ſhall not be remitted , but thart the 
difcor.tinuee ſhall recover againſt the iſſue in tail,ard he take 
advantage of his warranty,if any he hath, and after in a For- 
mzdon brought by the iſſue, the difcontinuee ſhall bar himin 
reſpe& of the warranty and Aſſets, and ſo every mans right 
faved,21E.3,36.9.b.38E.3.21.44E.3.26.45E.3 Title; 2.44E. 
3.#6.31.33£E.3 6.4. 


SeT.745. 


Note a diverſity ; In the caſe of an Appeal, the Defen- 
dant ſhall forfcit no lands, but ſuch as he had 'at the timeof 
the outlawry pronounced , for that there is no time alledged 
in the Writ. when the Felony was cone : Put in caſe of In- 
diiment , ſuch as he had at the time of the-Felony com- 


mired, 
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mitted.for there 1s 2 certain time alledged. And in the caſe of 
the Inditmeat there is alſo a diverſity to be obſerved ; for it 
ſhall relate to the rime alledged in the Inditment, for avoid- 
ing of Eſtates Charges,and Incumbrances, made by the Felon 
atter the Felony committed , but for the mean profits of the 
land, it ſhall relate only to the Judgment,as well in this caſe of 
Outlawry, as in other caſes, 3 3£E.3.Forfeit.30.38E.2.31.3£.4. 
25.19E.4.2,PL.Com. 488.6. 

Felony, Ex wi termini ſignificat quodlibet capitale crimen 
ellco animo perpetratum. Glanv. 

If a Felon be convited by Verdict , Confeſſion or Recre- 
ancy,he doth forfeit his goods and chatrels, &c. preſently. A 
man is {aid convitt before he hath Judgment. For Felony by 
Chance-medley,or ſe a:fendendo, or petit l:rceney, a man ſhall 
forfeit his goods and chattels, and no lands of any eſtate of 
Freeho!d or Inheritance. Stanf. Prereg. 45.b. 16 E. 3. Cer. 
116. 

By the Law at this day under the word Felony) in Com- 
miſſions, &c. is included Petit Treafon, Murther, Homicide, 
Purning of Houſes, Burglary, Robtery, Rape &c. Chance- 
medley, Se defendendo,aud Petit larceny. 


Seft.746,747+ 


Ir is a general rule, That having reffe® to all thoſe whoſe 
blood was corrupted at the time of the Arta.nder, the Pardon 
doth not remove the corrupting of blood neither upward nor 
downward Pra#.1.;.fo.132,Fc. Erit.fo.2 1 5b. 

As if there be Grandfather,Father 2nd Son,and the GrandfF, 
and Father have divers cther Sons; it the Father be attainted 
of Felony.and pardoned, yet doth the blood remain corrupted, 
not cnly above him and about him , bur alfo to all his Chil- 
dren torn at the time of this Attainder. 

Put in the cafe of Lirtleten if Tenant in tail at the time of 
his Attainder had no iffue, and after his pardon'had iſſue, that 
iſſue ſhould have been bound by the warranty, 

Ard if his Father had ifſue before the Pardon, and had iC 
ſue 
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ſue alſo afrer and dicth, nothing can deicend to the young 
for that the eldeſt is living and diſabled. But if the eldeſt fon IC 
had dicd in the life of the Father without iſſue, then the youn- v] 
geſt ſhould inherit. . af 

Nota. That a judgment againſt a man for felony , is that © n: 
he be hanged by theneck until he he dead , but implicating, Þ x 
he is puniſhed. 1. In his wife, That ſhe ſhall loſe her dower. 2. pr 
In his children, they ſhall become baſe and ignoble. 3.He ſhall Þ 
loſe his polterity , tor his blood is ſtained and corrupted , that Ul lo 
they cannot inherit unto him , or - any other Aunceſter, 4. He Yin 
ſhall forfeit all his lands, and tenements which he hath in fee, Þ x: 
and which he hathin tail, for termof-his lite. And 5.all his lH tt 
goods and chattcls. of 

The wite of a man attainted of high. Treaſon or pety Trex 
ſon ſhall not be received to demand Dower, unleſs .it be in 
certain caſes ſpecially provided for. Stan.Pl.Cor.195, 

But the wife of a perſon atrainted of miſprifion of Treaſon, 
Murther, Felony is dowable fince our Author wrote by the 
Statute of 1 E.5.cap.13..5 E.6, cap.11.5 EL. cal. 11.18 
El.cap.1.12 H.4.3- de SefF.s 5. 

So if a Seigniory be granted with warranty,and theTenancy, 
eſchcat, the Seigniory wherevato the warranty was annexed is 
extin{t, and conſequently the warranty defeated, and it ſhall 
not extend to the land && fic in fimilibus, 6 Ha.8.45 E. 4. 
wouch.7.2.Pl. Com.292.16 E.3.Age 46.28 H.3.vouch, 281. 
23 E.3.gar.77 Vide Sef.200. | | 

If a collateral Aunceſter releaſe with warranty, and enter 
into Religion , now the werranty doth bind ; but .if after he 
be ceraigned , r0w-it.is defeated. 


eas aA os noe. 4Aans cas an on. ep SS ad mn x 


# 
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SefF. 748.Fol. 292. 

Per-releaſs de touts manners de garr. ou de touts covenants 
reall, ou de touts demandes,le garr. fl extinf.Et mults auters 
caſes & matters, ſont per queux home poit defeate garr.&c. 

As by a detcaſance , as other things executory may; Alſo.a 
warrauty may loſe his force , by taking bene£t of the ſame. 
43 E.3.17.P1.Com.Brownings Cale, 

In... 
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In 2 Precipe the tenant voucheth, and at the ſequatur ſub 
ſuo periculo, rhe tenant and the vouchee make default, where- 
opon the demandant hath judgement againſt the tenant; and 
afterwards the demandant brings a Scire facias againſt the te- 
nant to have exccution. In this caſe the Tenant may have 
2 War. Carte. And if in that caſc a ſtranger had brought a 
pr.ccipe againlt the Tenant , he might have vouched again, 
for by the judgment given againſt the Tenant, the warranty 
lolt not His force, but if the Tenant had judgment to recover 
in value againſt the vouchce, he ſhall never vonch again by 
reaſon of that warranty, becauſe he had taken advantage of 
the warranty ; and it is to be obſcrved that upon the proceſſe 
of Summon. ad warr. if the Sherift return the vouchee ſum- 
moned, and he make default, the Tenant ſhall havea Capraus 
od val. but if he return thar the vouchee had nothing, then 
after the Srcut alias & plurer,a ſeq. ſub ſuo periculs ſhall iſſue; 
and there if the vouchee make default, the Tenant ſhall not 
have judgment to recover in value, for he was never ſummo- 
ned, and it appeareth of Record, that he hath nothing,but in 
the Cap. ad wal. it appeareth that he had Aſſets,and he had 
been ſummoned before-: But in ſome ſpecial caſes, there ſhall 
be two recoveries in value upon one warranty.Andif a eiſſeiſor 
gives lands to the husband and wife, and to the heirs of the 
husband: the husband alicneth in fee with warranty and dierh, 
the wite bringeth a Cziiz wits, the Tenant vouch and reco- 
yer in value, if after death of the wife, the difſeiſee bring 
2 pr ecipe gainlt the Aliencc, h2 ſhall vouch, and recover in 
value again. 
So it is where the wife bringing a Writ of Dewer againft 
the Alicence, he ſhall recover in value, and after her death, ke 
ſhall recover in value 2gain upon the fame warranty.4s5 E.3. 
vouch, 72. ; 

In the ſame manner it is if a man be ſciſed of a rent by a 
deteatible title, and releaſe to the Tenant of the Land all his 
right in the Land and warrant the Land to him and his heirs , 
it he be inpleadcd for the rent, he ſhall vouch and recover 
in valus &r the rent, and if after he be implcaded for the 
p Land, 
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Land, he ſhall vouch, &c. again for the land: But in theſe 
and the like caſes the reaſon is in reſpett of the ſeveral Eſtates 
recovered, but for one and the ſame eſtate he ſhall never re. 
cover but once in value, and though the Land recovercd in 
value be evicted, yet he ſhall never take benefit of that War. 
ranty after; and as Warranty may be defeated in the whole, 
ſo they may be defeated as to the party of the benefit, that 
may be taken of the ſame, As he that maketh a warranty 
may make a dcteaſance, not to take any benefit by way of 
voucher. 

In the like manner that he ſhall take no advantige by way 
of Warrantia Carte,or by way of Rebutter. 7H.6.43.13 Af, 
8.13E.3.G4r,24,25-3.7-22H,6.51,8H.7.6. , | 


SeF.7 49. 


Tf Tenant in tail alien with warranty and leave Aſſets, to 
diſcend, if the iſſue in tail doth alien the Aſſets; and die, the 
iſſue of that iſſue ſhall recover the Land , becauſe ths lineal 
warranty. cefcends only:to bim without Aſſets, for neither the 
pleading of the warranty without Aſſets , nor Aſſets without 
warranty, is any bar in the Formedoa in the diſcender. 

But if the iſſue to whom the Warranty and Aſſets deſcended 
had brovght a Formedon, and by Judgment had been barred 
by reaſon of rhe warranty and Aſtets ; In that caſe albcit he 
alieneth the Aſſets, yet the eſtate tail is barred for ever: for 3 
bar in a Formedon in the diſcender , which is a Writ of the 
higheſt nature that an iſſue in tail can have, is a good bar in 
any other Formedon in the deſcender brought afterwards upon 
the ſame gift. Temps E, 1.Gar.$9. 34E.1.16.88. 11E.2. 16.3, 
4E-3.24.5E.3.14.40E.3.9.14H.4.39.24H.8.0. Br. 3 3.4 M.Dy. 
339.10.37,38.Mary Portingtons cafe. 


E pilogus. 


Epilogus. 


| | Nula wirtus, nulla ſcientia locum ſuum &r dignitatem con. | 
die, Jeflia. Rati . - 
Me $2 n”* poteft ſine modeſtia. Ratio eft anima legisr. | 
: If by ſtudy and induſtry we make nct the reafon of the Law | 
. wown, it is not pollible for us to retain it in our memories. | 


Ind we muſt couple arguments and reaſons together. 
K mia Argumenta ignots & obſcura ad lucem rationis pro- 
be, wunt, & reddunt fplendida. Sir Richard Hankford, 11 Hi 
I 
Howe ne ſcavera de quel mettal un campane eſt, fi ne ſoit 
en bate, ne le ley bien conus ſans diſputation. 
J-o aye diſpute cet matter pur la apprender Ia ley, 41 E.3 
» Kirton. Vide SeF.37 7. 
Lex plus landatur quando ratione probatur. 

Ltx eft ſanftio ſanfa, jubens honeſta,&* probibens contravie. 
de coft definizio, Lib.1.f0.13 1, Chudleys Cale. 


Al Unique Diea gloire. 


A 


Alien may purchaſe , what 
and how, P.2 
Attaincer , how it corruptctn 
the bled, 7 
Arguments /egal, 11 
Arguments from Statutes, ib. 
Advocatio,what, 15,123 
Advocatio medictatis, ib. 
Armories,how deſcendible, 20 
Authority with intereſt or 
without, the difference, 63 
Attorney to dcliver ſeifin, ib. 
Acceſſaries, where, 67 
Ages, their ſcueral purpoſes in 
the Law, 95 
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Auter groit, 


133 
Alien, his ifjue before Dcniza. 


F167, 34 
Actio quid & quotuplcs, 31} 
Alien, what ations, 134 

Annuity, where it [ieth, and 
"where not, 150,151 
Ambiguitatis expolitio, 154 
Aſtiſe of Rent, 164 
Arrearages of Rents, how re- 

coverable by the Statute 31 


not be o>tained by the Com. 
M0R7 Law, 168,169 
Anitia pars, quid, 173 
Account againſt a Baylif, 
177 

Againſt @ Receiver, ib. 


Agreement and Diſagreement, 
the time for the confirming | 
Matrimony, the equal Obli- 
gation, 96 

Agriculturc,its commendation, 


s .98 
Actus Legis, 100 | 
tas Legitima, 101 | 
Ahienatio re{tricla, 106 
Acquittal quctuplex, 107 


Appendant and Appurtcuant, ' 
tier differences, 125, 126 
Alien nee plead,where net goed 
735 


Account, ratione oljecti quo- 
tuplex, 78 
Privityyequſite, id; 

Agrecment gqual:ifies,C)c, 112 


Annus & Dies, 27% 
Authority to be purſued, 274 
275 


It aifereth from Right,283 
Avowries, four kinds, 291 


Ads conterning poſſeſſion, dif- 
fe r, 292 
Abatement, 91:4, 362 


Actions tranſitory , place mt 
traverſable ſans ſpecial 
mail 


H.8. cap. 37. which could 


matter, 310 
Miſe for damages only not 
maintenable, 314 
\tion well begun, not abate- 
able per mort, '&c, where, 
314 

\ppellum , -quid & quotuplex, 
317 

lanuity, not mcerly in aton, 


Attaint, Judgment in it, ib. 
Aſent with intereſt and with- 

out it, difer, 226 
Attornament,quid : & propter 
quod, 339 


2 

F Qaotuplex, 340 
1. EAttornment not neceſſary,where 
gf 1d why, 33994340,345 
3 {Attornment countermanded , 
£ 341 

7 Poid for uncertainty, 342 
» B Attornament long after, &c. 
\. 8 7zood ab initio, where, ib. 
$ Y Attornmenr preſumed, , ib. 
; WAttornment , by whom, 344, 
2 348,349,350 
: MAttornment requiſite, to what 
L Grants, 345 

; To paſs the eflate,and where 
; BY rTequiſite to give privity, 
| 347 


Attornment need not to a De- 

viſe, 355 
Abeyance, where, 377 
Acts of Parliament, how tobe 


—_ w_ L Rd ® 


conſtruea, 403 
Averment,general and ſpecial, 
407 
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Adts of Parliament fur buying 
of Titles, extenderh not to 
an Ejec. Firm. 419 

Aſſets to bar an Eſtate tail, 
bow qualificd, 428 


B 


Baſard,w/o fiis reputed name, 


its eff ett , 3 
Balkvusunde, w/o, $2 
Biſhop hath a Barony, 88 


Breve, quid ; quotuplex, re- 
{pecta materiz,foim#, ci- 
cientis, finis, objecti & ad- 


juncti,&c., 90,91 
Brevia anticipantia, 1097 
Burgh, quid, 10$ 
Brief abated, 131 
Borough Engliſh, 147 
Baylift, who, 175 
Billa, quz1, 177 


Bar ?0 iſſue in tail, what, 1 78 
Baron and Feme one perſon, 

193 
Beadle,his duty and oath,2.45 
Briet d'Entry,quotuplex, 2 5 1 


Baſtaggus quis, & unde dici- 
tur, 258 
Its diviſtons, iD. 


Et unde creationem habert. 
Barretor, quzs, 417 


C 
Conveyances fraudulent 4a- 
voided, by whom, 4 


Challenge of a Juror or Wit- 


neſs, 
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neſs do dt fer, 5 
Curteſie Angleterre, ro whom 
its extenaible, and of what 
things, 21,22 
Common ſams number, 23 
Curtche where no Dower, 22 
Conſent, at what age it s 
b.nding, 2.6 
Capacities for taking Eſtates, 
55 


Contra&, quid pro gw, 59 | 


Copyhold Court, who is Fu ge, 
19 
Copyhold,who may grant, ib, 
Copyholders [7nes, 89 
Copyhold intailed, - $o 
Cornagium or Caſtleguard,s 7 
Certificatio,quoruplex, ratione 
efficientis & ſubjefti de 
qruo, 91 
Capitulum, 9#d, 
Cegnizance Spiritual, 10g 
Capite Tenure, quic,cui, 113 
Corporal ferwice to the perſon 
of the Lord, ib. 
City, quid & fropter quid 
Concil.Regis,quotupler, 115 
Conſtetudo, guibus ſiitui- 
fur, ib, 
ubi all:ganda , Of tjus E- 
nergia, ib.116 
Courts Recora,not Record, itt 
Church, when ſaid full, 12.3 
Church void multifariam,ib.” 
Claim !1Law of bill geod's.15 24 
Coyn, 209 
Calumaiaque, 163 ; 


; Quntuplex, ; 
Propter quid, ib.of 16 
Counterplea its effeF, 16 
Chatrels go not in ſuceeſſing 


' Conditio quid . quataplen 4 
quibus conſtat , qualis & 
quanta, 203,204 

Condition brcken entry, 21 

Condition poſſible becomes in 


pofſible,of what effeft 207 


208 
- Condition unlawful, how it ; 
nures diſtintte, 202 
Condirions 772 Obligation 
Feoffment differ, 210,211 
Condition conſidered rations 
objecti & ratione ſubjed, 
211 
| Condition in Law , who ſhal 
take advantage of it, 211 
Condition and power of rt- 
vocation, different, 119 
Claim, where it muſt be, 224 
Conditions of Morrg age, 225 
Condition to be perfermed at- 
cording te intent where,216 
Condition diſabled, 22] 
Condition »0t 70 alien, whert 
good, 221 
Condition may prohibit what 
prohibited by Law, 230 
Condition to defeat a freehold 
muſt be ſhewn by deed, 23' 
Condition in Law, 237,238 
By Common Law and by 


Statute Law, 2 43,244 
R They 


They ave as ſtrong as Con- 
ditions in Deed, ib. & 245 
Condition in a Wil, what, 
246 
Continudl Claim, who may 
make it, ib. 
Continual Claim by aRecluſe, 
275 
Capias, where it lieth , and 
where not, 315,318 
Confirmatio, quid & quatu- 
plex, 315 
Confirmation and Relcafe dif- 


fer, 325 
Confirmation, what werd ne- 
ceſſary, 228, 329 | 


Chattels Reals not given to 
the hucband abſolutely, &c. 
330 

Confirmation by implication, 
333 

Certitudo , legalis quotuplex, 


334 

Coguizee , what he may ao 
before Attornment, 353 
Corentare Capitulum, 357, 
358 

Conditions, Warranty, Eſtop- 
pels, do ever deſcend to the 
heir at the Common Law, 
not Spiritual, £69 
Caſu Conſfimili, 374 
Common Law bounded, 2 79 


Chattels of a Feme, how diſ 
peſed by Marriage , 387, 
388 
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Covin dcth many times choak 


a right, 40 k 
Covina, quid eff, ib, 
D 
Deed of Feoftment, its parte, 

4,176 
Deed ts dule, 5 
Deed, when good, 7 
Deed, its incidents, 28,2 


Denization of what feme, 7 
Deviſe of Lands effefied by 
other words thon Feoffee, g 


Deſcent what, how, 13 
Demeſne, unde, 14 
Degrees of Kinared, 18 
Dower,at what age it is to be 

defer VUe a, 2 = 


Dower, what, 
Dower, what neceſſary ns 
to effef+ it, ib. 
Dos non de Caſtro, ib. 
Divorce 2 vinculo matrimo- 
nii & a menſa & thoro, 
differenced, 25 
Dowm.hy metes &* beunds, 2.6 
Dower per Cuſtom, 2 
Dower ad oftium Eceleſfiz , 


iÞ., 
Dower afſigned,by whom, 2 7, 


28 
Of what not, 30 
Dover ex aſſenſu patris, 28 


Diſtreſs, of what, of what not, 

59 
Diſparagement,quotuplex, 96 
Decanus, wnde, 104 
Dil. 
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Diſpenſatio, quid, 106 
Detorciamentum, quid, 303 
Diſclaimer quotuplex, 110 
Deviſe of Lands, where and 
hew,6;Cuſtom by Statute, ib. 
Diſability 70 bring aFFion, 13 5 
How many ways, 132,133 
Diſtreſs, where, and to what 
itis an mcident inſepara- 
ble, 160 
Diſſeiſina, quid, 161,185 
Denial of Rext,a diſſeiſin, 167 
Diſcenſus in Capita & in 
ſtirpes, 171 
Diſſeilor, w/o, 124 
Diſſeiſin, quid, 302 


Demand ef Rent, where and 


when, 204 
Diſcent, what, 2.4.8 
Diſcent of Corperal inheri- 

teances put him that right 


bath to on ati, aliter sf 


zncorporal, 249 
Diſcent taketh not away En- 
try,unlefs diſſeiſer hath been 
inquiet poſſeſſion five years, 
250 

D:ſcent doth not call Entry, 
where, 256,257 
Dum fuit infra #tatem, w#er's 
it Beth, 263 
Derogation of & mans own 
att diſallowed in Law,2.6 4. 
Diſcent of Chattels, none, ib. 
Diſſeifor dying ſeiſed within 
free years,entry is net call'd 


by Stat, 32 H.8.33. 272 | 


Defalta, quid, | 
Saved. ib, 
Denization 92&y be 91 condie 
tion, 298 
Demand, two kinds, 321 
Dedi & Conce!li, ther power 
in Law, 333 
How pleadable, ib, 
Demiſe, is power, iv, 
Departure in pleading, what, 
335 

Diſtreſs not for Cognizee of a 
Fine without Attornment, 
353 

Diſſeiſiu cannot be of Rent, 
QF. 356 
Diſcontinuance, quid, 357 
by what ways it was done, 
and whom 17 prejudiced,ib, 
Diſcontinuance , none of ſuch 
things as lie in grant, 361 
wnleſs Warranty, &c. 362 


Defortiare, quid fig. 363 
Diſcontinuance by Tenant in 

Tatl, 366,367,368 
Dum fait infra ztatem, 368 


' Diſcontinuance,who may make 


it, 305 


E 


Iz 


Eſchexat, unde, 
quomodo,ibidem quid, 103 
Eſcheat . upon Inditiment and 


Appeal, difference, 12 
Eſcheat,none from a Corps fi- 
litick, ih, 


Elope- 


Elopement /oſeth Dower, 32 
Eſtoppel , quid & quotuplex, 
390,391,392 

Excambium, ts incidents ne- 
ceſſary and convenient, 62, 


289 
Eſcuage, quid, quomodo pre- 
ſtandum,& ubi, $6,87 


Eſcuage , when aſſeſſed , and 
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where it ought to be, go 
Eſcuage certain, what, 99 
Excommunication, I41 
who ſhall certifie it, ib. 
Exitus,quid, 129 
quotuplex eſt, ib.& 130 


Electio, cujus eit, quomodo & 
quando, ISI,152 
Extortio,quid ; & quomodo, 
417 

Executio, quid: 
Executed and Executory, dif- 
fer, 206 
Executors are bound, though 


10: named, not an heir,2.12 
Executors mot Aſſignees in 

Law,where, 213 | 
Entry upon Condition given 


to ſtranger, by Statute 38 | 


H.8. c.3 4. with concluſions | 

and limitations, 218,219 
Who claim meerly by att in 

Law, cannot, 219 


And where the Condition re 


ſpeffs a thing collateral to 
the Law, not, 220 


Exemplifications are pleada- 
le, 232 


Eftoppel reſtrains not the Ju- 
rors, 233 
Execution azainſt iſſue in 
Tail, 40s 
Eſtate by wrong makes no dt- 
gree in a Writ of Entry,2.51 
Entry followeth the nature of 
Aion, 276 
Entry of one Coparcener is the 
entry of both, 257 
Entry ſur Baſtard #0 defeat hs 
eſtate,who ſhall doit, 2.59, 


Entry into part for all, where 


it is good, where not, 2.71 
272 
Entry forc:ble, what, 274 
Damazes in it, 1s 
Englands extent, 27) 


out of it how far it excu- 
ſeth, 278 
atts out of it how triable, ib 


Execution, 21$ 
Elegit, 320, 
within a year, ib. 


Executor may releaſe before 


any Probat orc. 322 
Evidence given,what, 336 
Eccleſia fungitur, &c, 374 


Entry ad terminum qui pre- 


terut, 1 
F, 
Fee-ſumple,what, I 
Fee-ſumple divided, ib, 


Fee,zts extenh of ſignification, 


I 
Fee-fumple perſonal, what, 2. 
T FeoF 


Feoftment efficacious when 0- 
ther Conveyances fail, 9 
Feoffment improperly call 'd.ib. 
Fee-ſmple gained by Agree- 
* ment,where, Io 
Frankmarriage, its incidenis 
and properties, 17 
Forfeiture for Felony, 52,53 
Fine only for Alienation by 
the Kings Tenant, no for- 
feiture, SS 
Freehold , quotuplex ratione 
ſubje&ti in quo, 68 
Fidelitatem quis faciet , cui, 
& quomodo,& quando,8 5, 


86 

quis non faciet, 103 
Frankalmoign,quid, ib. 
qua relatione, 106 


Forum ratione Attionum & | 


agentium quotuplex, 105 
Forreſters view, where, Oc. 


120 
Forfeiture in 4 Przmunire, 
135 
Feme ſues ſans Baren, 140 
Favourites of Law, 128 


Finis {0mirur tripliciter, 131 
Felonice, where to bs uſed, 


132 
Fictio juris quale, 159 
Forfeiture,to who, IO5 


Frankmarrfage by #he Com- 
mon Law, 182 


Forfſciture by alienation, Oc. 
how and where, 267,268 
Fine,who bound by it, 
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" Fraudulent feoffments,&c. 319 
Fine bars a wife after fine 

years after death de baron, 

- 358 
Feme alicn within the Sta. 
| tute 11H.7.c.20,vide, 359 
Fine of things which properly 


lie in grant, make no Dif. 


continuance, 305 
Feme covert received, how ſhe 
ſhall plead, 39} 


| Felon conviff, what be for. 
. feit et h, 4.6 [ 


G 


Grants, how to be expounded, 
$ 
Guardian #n Socage cannit 
preſent to Adv. 14 
Gavelkind Cuſtom ſpecial, 22 
Guardian may endow, 31 
Guardian pur cauſe,&c. 100 
Guardian 71 Socage, who, id. 
Goods ftoln, &c. at whoſe jt- 
ril, 101 
Guardian 7» Socage ſhall at- 
' count, id, 
when he is chargeable, 101 
Grant, what, 178 
when wid rationerei ,216 
Guardian ſhall take benefit if 
a Condition for the at 
 wantage of the heir , 220 
Guardianſhip deveſted, 263 
Grants by Spiritual Corpir 


213 


44 


trons reſirainen, 332 
Gaſt 


- 


Grant of a Rent by particular 
Tenant , with confirmation 
of him in reverſion, where 


good, 231,232 
Grant, when it ought 70 take 
effef?, 339 
Gleab-land, whete the Fee is, 
374 
H 
Hzreditamentum, its extent, 
6 
Hares, qu2s, ' 7 
Heir , zone propter delictum, 
id, 
& propter defettum ſub- 
jectionis, ib, | 
Heir cannot be of Goods and 
Chattels, ib, 
Hzres aſtrareus quis, 8 
Heres apparens, ib. 
Heirs, what is efeffed by the 
word, ib. 
Hzreditas eft duplex, 1D, 
Heirs, when neceſſary to paſs a 
' TO 9,10 
Heir claiming, how, 11 
Heir-loom, what, Is 


Heirs in limitation, the effec ff, 
17 

Homagium, quid, quotuplex, 
83 

quis preſtaret & cui,$4,8 5 
Homagium Anceſtrale, quid, 


108 
incidentia, ib, 
interruptum decidit, 111 
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148 
(Heir) by deſcent and by pure 


Hyberniz Leges, 


chaſe, the difference, 171 
Hotchpot, what, 182,183 
Habendum, 

Hzres,quis, per Leg. Civil. & 

Com. 2.48 
Heir, not chargeable atring 

minority, where, 319 
| Hoſpitals, divers matters re- 

ſolved concerning them, 376 
Husband d:th gain a Freeho/d 
| in his wives right, where, 

387 
Husband ſeijed in edroit ia 
feme attaint , what is fer- 

feited, # ſ. 
Husband, what* 7s givin to 

him by Law by Marriage, 

387,338,389 
Heir ckarzeable by the Bund of” 
his Anceſ.or in re/p«#FTf 

the Lad only, 431 
Heir not bouxa unicſs the An- 


ecſicy be, 447 
I 
Tus Coronz, where it is, 13 


Inheritance, wat ana where, 


1 4. 

Inhergances «entire, 25 
Joynture, 77s efficacy, 27 
how concluding, 29 


Joynture, what 7s required to 
make 1? good, 29,30 


Jus #qualeyuid utilitatis,” 100 


Incidens, quotuplex, 
i 


103 
In- 


Interpretatio quomodo ha- 
benda, 117 
ſour generale & ſpeciale, 141 
Infant amerced, where, 131 
Infant ſues,by whom, 143 
Judicium f:nale & interlocu- 
rium qui diſtant. 
Inconvenience not ſufferavle, 
161 
Juror, how he owght to be qua- 
lified, 162 
Infant , to what he ſhall be 
bound to, and how,1 7 7,2 48 
what oath hejhalltake,1 98 
For whaz he is puniſhuble, 
437 
Joyntenants , who, by what 
 Conveyarces, 184 
Joyature fe versd,where, 178, 
196,197 
Jus accreſccnat, 189,190 
Joyntenant his right, 191 
Joyntenant may make parti- 
tion, 192 
Joynt-heir , what will ſtand 
iz it, 193 
Joyntenants reſerve a vent, 
hew it [hall enure, 196 
Iſtue, when found ſufficiently, 
233 
It is always intended true 
until rewvarſed, *133 
Juror eat cr drink, its finea- 
able, 233 
what land he ought to have, 
296 
237 


Infelix, ouig, 


—_— 
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Jos,quotuplex, 285,381 


Jus nudum,quid, 226 
. . as 
[ntereſſe termini 2e/ore entry, 


293 
Intenſio,quid, 302 

quotuplex, 30} 
Iſſue, when: well feand, 309 


Jurors bound to find things 
lical and tranſitory, when 


b} 


311. 


Juſtification pleaanble, wh eve, 
19, 

Wirere not, 10.312 
Placita quotuplicia ſunt ra- 
tione objeCti aflionis, 313 
Interpretationes benign, 6c, 
333 

Incidents paſs with the things, 
themlelves, 338 
Infant net Þage his age,where, 
371,437 

Juris utrum, 374 
Jus five Refum quid fignifi- 
cat, 381 
latereſt,quid & cui, ib, 
Judgment againſt a man for 
Felony, 458 
Infant en ventre ſa mere 
vouche, 460 


K 
King capable of an office how, 
; 
Knights Service Tenure is pri- 
wiledged, 31,32 
King never deins age, Dat 
Knights S:rw:ice, its incident! 


| 


what they are, 337 
Lines 


P; 


ejus incidentia, 118 
& de quibus preſcribatur, 
119 

Parliamenti Aftor* differ,120 
Preſcription , how pleadable, 
124 

Premunire,the judgment, 135 
Protetin-quibus efficitur, ib. 
ProteQio, quotuplex, ib. 
obſervanda que, 136,!3 7 
quam diu durat, 272 
Profeſſio quid {& conſequen- 
ria, 129,140 
Proteſtatio,quid, 128 
Pleas, where triable, 129 
Proprietas cui & quotuplex, 


15S 
Parceners, who, 170 
Many : One Hety, 171 


they have but one Freehold 
in reſpe# of a ſlrangers 
Przcipe, ib. 
Parcenary, vel Arithmetica , 


vel Geometrica proportio- | 


ne, 172 
Partition,when good,ib,& 179 
quotifariam, 173 
when by Writ, how return- 


ed, 175 
who ave bound, 176 
Privities drfferenced, 175 


Partitione fac. by the Stat, 32 
H.3. againſt whom, 181 


Parceners by Cuſtom, who, 
182 

Per qua ſervitia , who may 
have it, 
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Priſoner not bound,where,27 5; 
276 

how kept, 277 
Privity, where requirable an 


A Releaſe, 293 
Privity, quadruplex, 2.94 
Purprzſtura,quid, 203 


Principles in Law not to.be 
changed, 3I0 
Placitum, unde & quomodo, 
334,335,336 
Placitum ambiguum&ec. 3 35 
Poſleſſon not loft of things 
that lie in grant, 337 
Privation and Tranſlation all 
one with death,where, 362 
Parſon, his eftate to ſeveral 
relpefts, 374 
Parſon,: what ations he may 
have, 374 
what he cannot have, ib. 
Parſon cannot make diſemti- 
nuance, ib. 
Parſon ' ſhall hawe aid of 
whom, iÞ, 
Parſons Eccleſiafical , what 
eſtates they may make at 
this day, 375,376 
Parſon may charge the Land, 
how, 378 
Plenarty,what,&. 379 
Preſentation revocable by the 
King, 380 
Pracipe lieth againſt one that 
hath but a Freehold in 
Law, 402 


269 Pracipe where alamwtes ore 


i0 


bo be recovered ; no Tenure | 


no Pleas, 4.96 
,* KA 


Quarentina what,to whom, of 
what, 27 
Quia emptores terrar* its ef- 
ef, 56 
Que eſtate,where,in what,and 
how pleadable, 125 
Queen,. her Prerogative, 141 
Quzſtio Juris per quos, '&c. 
128 

Quzſtio faCti per quos,&c. ib. 
Quid juris clamat,where it [;- 
eth,and what is effefed by 
it, 354 
Quod eideforceat,where,what 
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it 25, 395 


Quare impedit, where it lieth, | 


380 
R 


* 

Rent, out of what it. may be 
reſerved, and out of what 
net, 58 

Reſervation differs from: ex- 
ception, how, 

Remanere,/ts ſignification, 61 

Relief,how much paid, 87,97 | 
what it is,the remed y for it, 

97 

Relief in Secage, quanti, 101 
de quibus preltationibus, 

1b. 


Ranſom,quie, 
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Retraxit, quid, & quotuplex, 
l45 

Retraxit a Bar, ih, 
Rent,what,& quotuplex, 1 48 
out of what, 149 
Reſervation, of w/at, and ty 
whom, 149,150 
Void, where, 215,216 
Rents and Annuity differ, ib, 
Remedium duplex, I53 
Rents extini# and ſuſpended, 
where, 156,15) 
improved, ib, 
mcident to the reverſion, 50 
Releaſe of a Seigniory, 159, 
160 

Reverſion, its incidents, 160 
Remedies favoured. in-Lam, 
161 

Redilleilin. jozntenancy 75-4 
general plea, 162 
againſt whom it lieth, ib, 
Rents, what are diſſeifins of 
them, 166,167,168 
Rent granted ſans fait, 175 
Reſcous,when it may be madt 
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Rele aſe,its ſeveral operation: 
in Law, 197 
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Rent accepted will not matt 
good @ ward eſiate, 211 
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Linea refta,zts priviledge, 10 
Lineal aſſent prohibited, ib. 
Legum diverſitas ratione 0Þ- 
jeQi circa quod verſatur, 1 1 
Limitations to Eſtates, 54 
Law, its conſtrufion in an un- 
certainty,what, 55 
Liberum tenementum qual!, 
where, 56 
Leaſes fir three lives , or 21 
years, who may now mae 
them, 66 
Leaſe, when it ſhall begin, 58 
Livery,quotuplex & quomodo, 
60 

where not neceſſary in 4 
thing corporeal, 61,287 
Livery, to whom to be made 
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where not neceſſary, 62 | 
Legis Intentiones, 04 


Lex eſt Ratio Artificialis 
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Ligeantia, quid & quotuplex, 
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Laches of an infant, what it 

effefle, 260 
Of 2 Fere, wh:re bindins 


Wr)e 1's ns, 


Se w % 


An Alphabetical Table. 


| 


l 


Miniitenentia, wade, 


270 
Livery to one abſent,cannot be 


Livery deins view, 


ſans fait, 403 


Lyen perſonal, differs from 


the Lyenreal, 448 
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| Mortmain what, its effeft, 2 
Maxim,why 0 called, 10 


Meſſuagium, what it doth in- 
walye in the Law, 67 
Manerium, unde, 79 
Moratur in lege , quid eli, 
propter quod, quotuplex & 
quomodo, 89 
Marriage tendred and refuſed, 


the penalty,what, 95 
Monaſteriorum,quor, - 105 
Meſne, 103 

Mayhem,quid, 132 


Manumiſſio , quid, quomodo ' 


efhicitur, 143 
quotuplex, 19, 
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Mortgage, duplici ſenſu, 2.57 
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Modo & forma, wren . In 
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Nobllity,the inheritance in it, 
how many ways, I 4. 
Ncnſuit,when, 145 
Nonſuit regularly no bar, ib. 
' where it is a bar, ib. 
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peremptory,why, 146 
Non compos mentis, who ſha/l 
plead it, 262 
Nemo poteft, &c. 339 


Nobilitie ſuppreſſed, 436 
Nonage tried by inſpeFion, 
| 437 
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Offce granted, when wid, 3 
Othce.whors capable of it, ib. 
Occupant who, againſt whom, 

ef what , how prevented, 
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Ordinarivs, unde, & cjus au- 
thoritas, 105 | 
Obligatio,quid, 1995 
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where, 243 
where nct, Ib. { 
Office relinquiſhed! ,$ what it 
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Origo rci,&c. 274 | 


Omnis Ratihabirio,&c. 275 
where it diſableth, 317 
Officium Ordinarii, 379 
Officium Judicis de fine le- 
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Plea of Extra Feodum & hors 
de ſon Fee, the difference, 
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for what purpoſe, ib. 
Purchaſe, by what name good, 
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Jury, 1b, 
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Purchaſe by ten Conveyances, 
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Proximum duplici modo, ib» 
Purchaſes firſt regarded, 11 
Poſſeſſio fratris,where, 13 
Placitum, unde, 14 
Prerogative, what, 102 
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Parliamenti juriſdictio, mem- 
bra, & alia incidensia, 
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ſubjetti & objecti, 281 
Releaſe in Law, 1b, 
wat, 282,284,290 
Relcaſe to enlarge an eftate 
requires privity, 295 
Right favoured in Law, 298 
Releaſe of Right ani Aim, 
differ, 299,300 
Releaſe to two difſſeiſcrs, how 
it operateth,&c. 300,301 
Right aud Title diverſe, 301 
Releaſe to mejnal:y ſuſpended, 
307 
Releaſe gocd to a Tenant in 
Law, 313 
Releaſe of aTions perſonals, 
how far it extenas,or reals 
only, or both; their ſeveral 
extents in bar, 315, 316, 
317 
Robbery, what, ib. 
Remainder good , though the 
particular eſtate be deſtroy. 
ed,where, 327 
Remainder without a parti- 
cular eſiate, where, 328 
Right of Adwvowſen at the 
Commen Law, 379 
Remitter,quie&quomodo, 3 $ 3 
Remitter fo Privity is Remit- 
ter to Acceſſery, 326 
Remitter to Tenant in Tail, 
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Remitters favoured in Law, 
394 
and differ from Deſcent, ib. 
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aer, 


395 
Remitter works no Remitter, 
till it falls in poſſeſſion, 402 
Recovery by a faint Attion 
worketh a Remitter , 404 
Remitter and Recontinuance 


aiffer, 208 
Rebutrter,where, 411 
Richels invention examined, 
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Suits of inheritance moveable 

and immoveable how, +4 
Seiſed, when proper, 14 
Sur cui-un vita, where it lieth - 


not, 22 
Sponſalia, 27 
Seneſcallus unde his duty, 81 
Socagium,quid,unde, 99 


Cerjeanty grand,quid,cui pre- 
ſtaretur, & <jus incidentia, 
112 

Serjeanty petit, quid, cui prz- 
{tandum, & cjus incidentia, 


113 
Serv 1, unde fic diQi, 121 
Servitudo, unde, iÞ, 
S1monia, 124 
Severance, where, 146 


Sacramento repellitur infamis, 


147 
Seilin of Rent-ſeck , by what 
it may be, 165 


Survivorſhip not in truſt, 185 
Survivorſhip, where it ſhall 
take place, 


186,187 
Strar-» 


Stranger. ſhall take adantage 
of a limitation, not of con- 
dition, 216 

Surrender abſolute and condi- 
tional, 224 

Succeſſion in le poſt, 26s 

Statutes how conſtrained, 2.9 5 

Seilin fo maintain a Writ of 
Right, and to give a pol- 


ſeſſio fratris,aiffer, .308 
Statute Merchant and Staple, 
319 

Scire facias, where, &*c, 320 
Suſpenhion,w/her:, 346 
why, ib. 


Seifin of part,c. good where, |. 
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Surrender, proprie, & impro- 
prie, 369 
Surrender by deed;ond with. ut 


what, 370,371 
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Tenementum its extent, 6 
what paſſeth by it, ib, 
Tail, Tallium urde, 15 


where that eſtate may not 
be barred, 425 
Tail, what it was at Common 
Law, 16 
Tailed,what may be, ib. 


Tail barred where, and how, 
423 

Tenn tail. apres poſſeſſion, how 
he is differenced from Te- 
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Trial,quid, 128 
Tenant apres poſſibility, who, 


23 

Treaſon and Felony puniſhed, 
22 

Terminus, its fignification in 
the Law, 57 
Terminus annorum devet eſle. 


oertus & determinatus , 
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Tenant pur vie, 53 
| Tenant pur ans, 56 
Tenant at will, 66 
what is his right, ib, 
what his remedy, 67 
differs . from Tenant at 
ſufferance, 68 


Tenant by Copy, Ec. who, 68 
Tenant by the Verge,who, 81 
Tenure by Knights ſervice, 
what,by whom, 87 
its incidents, 92,93 
Tenure quotuplex ratione cor- 
relativorum- & pratatio- 
num, 104 
Teſtamentum duplex, 116 
Tenementum quz compleCti- 
tur, 162 
Tenants in common, objetts of 


ſeveral Prxcipes, 181 
Truſt diverſified, 185,186 


Tenants in common,who, 194 
195, 

What afions they may jo 
in, what not, 198,199 
Their grants, and reſervati- 


nant 'pur vie, 


L ors how they enure, 198 
: What 
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betwixt themſelves,201,202 


Tender of mony and refuſal, 
where peremptory, 207 
. where not, 209 


Tender, who may to ſave a 
Condition, ib.209 
Tail, its incidents, 229 
Treſpaſs is joynt or ſeveral at 
the will of the plaintiff,2.3 6 
Tempus pacis & belli, 
Tenure abridgeable,how, 3 36 
Tenant in Tail, what afFions 
he ſhall have, 360 
What not, ib, 
Tenant in Tail,where he can- 
not diſcontinue, 367 
Titulus: quid in C.L. 381 
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Uſe its nature in operation, 
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Uxor de fatto & de jure, 26 
Voyage Royal , what and by 
whom, 87 
Villenagii tenura,quid, 121 
Villain, who, what he may 
have, ib, 
Villanus, quomodo talis, 122 
Villain regardant, 124 


Villain, where he ſhall have 
ation againſt his Lord,128, 
130 
Venire fac* in a wreng place, 
129 | 
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Utlagatus , might be killed by 
any before the Conqueſt ,1 3 4. 


Villain priviledged, 143 

Quotifariam, 144 
Verdi& is twofold, 234 
Uſurz non current, @c. 262 


View : in another County,2.70 
Uſurpation, what it effetts, 


280 

Uſes, how raiſed, 295 
what they are, 296 
the remedy for them, ib. 


Uſurpation will cauſe 4 Re- 
mitter, JO1 


Uſurpatio quid & quotuplex, 


303 
VerdiG ſpecial, 336 
Viſtation,by whom, 373 
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a good aion to Remitter, 
where, 406 

Voucher ſingle, double, Oc. 
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Voucher by an heir ſpecial, 
where and how, 439 


w 


Witneſs who, when the trial 
ts by witneſs, 5 
Witneſs challenged, for what, 
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Wife, 70 witneſs againſt hey 
hu:bmnd, 6 
Woman,w/en excluded to give 
teſtimony, 6 
Wit- 


Witneſs, # man in his own 


cauſe, 6 
Witneſſes neceſſary, 
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deſcend, 
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Waſte, what,jn what, & quo- | 


ruplex ratione ſubjefti, 64 
by whom,and againſt whom 
the ſeveral Writs, 65 
Wardſhip in a double relation, 
97 

Wardſhip may . be granted 
without any Deed, 98 
Warrantusquis,quomodo ſum- 
monitus, 109 
Warrantia chartz, 110 
Waviata, or a woman outlaw. 
ed, . 127 
Wager of Law,where it lieth 
rot, 316,323,324 
Warranty Law, 440,441 
Warran.ratione cfficientis du- 


plex, 167 
Warranty , to whoſe benefit, 
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by entry,where, 266' 
When no Rebutter, 280 
Watſte Tenant pur vie puniſh. 

able,where, 372 


Warranty works diſcenting. 
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Waſte in the Writ,the wife re. 
ceived, where, 396 
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Waſte by him in reverſim, 
399,400 

Warrantizo makes Warranty 
m deed, 440 
Warrantia, quid, quotuplex,& 
quibus,&c, 401,409,410, 
414 

Warranty collateral and Af. 
ſets,where a Bar, 414 
Warranty commencing diſſe. 
ſin, 415 
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Warranty reſpeFeth natural 
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